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Executive Summary

In recent decades, the enactment of stronger intellectual property (IP) rights legislation for plant
varieties has proven highly contentious in many countries. The International Union for the
Protection of New Varieties of Plants (UPOV) is an intergovernmental organization that actively
promotes IP rights on plant varieties, known as plant variety protection (PVP) or plant breeders’
rights (PBRs). Two versions of the UPOV Convention coexist today, the 1978 Act and to the

1991 Act. While there is no legal obligation to do so, countries that are party to the 1978 Act have
been under pressure from the plant breeding industry and some governments - notably the US
and the EU - to adhere to the 1991 Act, which emphasizes the rights of plant breeders over those
of farmers. However, several countries have so far resisted doing so. This study examines the
reasons behind their reluctance.

This question is relevant because there are significant differences between the 1978 Act and the
1991 Act. The 1991 Act of the UPOV Convention took effect in 1998. Influenced by the develop-
ment of patents on biotech plant varieties, it strengthens PBRs and approximates them to those
of a patent holder.

The 1991 Act broadens the scope of PBRs in myriad ways: it extends protection to all plant
genera and species; it lengthens the term of protection; it expands the types of acts that are
granted exclusive protection; it extends protection to “essentially derived varieties”; and it
expands the scope of the breeder’s exclusive rights to harvested material and, optionally, to the
products made from them. The 1991 Act also restricts farmers’ rights to save and exchange
seeds, firstly by extending the types of acts for which plant breeders enjoy exclusive protection,
and secondly by introducing only a limited and optional “farmer’s exception.” The farmers'
exception is restricted to a farmer's own use, which means that farmers are prohibited from
exchanging or selling seeds harvested from protected varieties. The farmers’ exception must
also “be within reasonable limits and safeguard the legitimate interests of the breeder.”

As of February 2021, 75 countries and two intergovernmental organizations - the African
Intellectual Property Organization (OAPI) and the European Union - were members of UPOV.
Of these, 60 were signatories to the 1991 Act, and 17 were signatories to the 1978 Act. For
this exploratory study, we selected nine countries out of these seventeen. They are: Argentina,
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Brazil, Chile, Colombia, Ecuador, China, New Zealand, Norway and South Africa. This selection
reflects the fact that most UPOV 78 members are located in Latin America, as well as our wish
to have at least one country in each region of the world.

The nine countries discussed in this study have not acceded to the 1991 Act although they have
been party to UPOV 78 for 20 to 40 years. In Norway, following public consultations, the gov-
ernment dropped a bill to amend the PVP legislation and decided to remain party to UPOV 78
because it offers a better balance between PBRs and farmers' rights. In New Zealand, the
government will “give effect” to UPOV 91 under the Comprehensive and Progressive Agreement
for Trans-Pacific Partnership (CPTPP), but will remain a party to the 1978 Act to protect the
rights of the Maori (Indigenous Peoples of Aotearoa New Zealand). In Colombia, the Constitution-
al Court has declared the law ratifying Colombia’s accession to UPOV 91 to be unenforceable
because it violated the fundamental rights of Indigenous and Afro-Colombian communities, and
because the latter ought to have been consulted prior to its adoption.

Several common threads underlie these decisions. First, this study reveals how each country,

in its own way, needs flexibility in how it regulates PVP - a flexibility severely restricted under the
1991 Act. Second, the study shows the extent to which strengthening PBRs has been contro-
versial. Third, and relatedly, the study demonstrates that by far the most contentious aspect of
the strengthening of PBRs has been its implications for farmers' rights and peasant seed sys-
tems. Fourth, the study reveals the extent to which countries are under pressure to join UPOV 91
through bilateral and regional trade agreements. Fifth, the study shows that some countries
have not acceded to the 1991 Act because doing so would exacerbate existing conflicts with other
legal norms - both internally (e.g., the Constitution) and externally (e.g., the FAO Plant Treaty,
UNDROP).

Understanding why parties to the 1978 Act do not accede to the 1991 Act despite pressure to

do so is especially relevant for countries which are not yet members of UPOV. Indeed, since 1999,
countries joining UPOV can only accede under the 1991 Act. Or, alternatively they can remain
outside UPOV and develop legislation suited to their needs and circumstances. Countries that
are not members of UPOV are mostly from the Global South -Africa, the Middle East, Central
Asia, South Asia and Southeast Asia. In these countries, a majority of people live in rural areas
and peasant seed systems play a vital role in food production and agrobiodiversity conserva-
tion. It is therefore all the more important that they adopt PVP laws that support peasant seed
systems, rather than PBRs laws tailored to the interests of the commercial plant breeding in-
dustry.

Countries that are in the process of developing PVP legislation should take heed of the experi-
ences of countries already party to UPOV 78. If there is one lesson to be learned, it is the impor-
tance of retaining flexibility to adapt PVP laws to national needs and circumstances. Instead

of joining UPOV, these countries can develop PVP laws that balance plant breeders’ rights with
farmers' rights, and that support peasant seed systems, and the conservation and sustainable
use of agrobiodiversity.
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Introduction

In recent decades, the enactment of stronger intellectual proper-
ty (1p) rights legislation for plant varieties has proven highly
contentious in many countries. The International Union for the
Protection of New Varieties of Plants (UPOV) is an intergovern-
mental organization that actively promotes 1p rights on plant
varieties, known as plant variety protection (pvp) or plant
breeders’ rights (PBRs). Two versions of the upov Convention
coexist today, the 1978 Act and the 1991 Act.* While there is no
legal obligation to do so, countries that are party to the 1978 Act
have been under pressure from the plant breeding industry and
some governments to adhere to the more stringent 1991 Act.
However, several countries have so far resisted doing so. This
study enquires into the reasons behind their reluctance.

This question is relevant because there are significant differ-
ences between the 1978 Act and 1991 Act. The 1991 Act of the
upov Convention took effect in 1998. Influenced by the devel-
opment of patents on biotech plant varieties, it strengthens PBRs
and approximates them to those of a patent holder. The differ-
ences between the two acts have been analysed extensively.?
Here is a brief summary of the main differences:

- Genera and species to be protected — Under upov 78, coun-
tries can establish a list of plant varieties eligible for PBRs
protection. Under uPOV 91, PBRS must extend to all plant gen-
era and species.

- Types of acts that require the authorization of the breeder
— The types of acts covered by PBRs are expanded. Under
upov 78, the exclusive rights of the plant breeder extend to
production for purposes of commercial marketing, offering
for sale and marketing of a plant variety propagating material.
Under upOV 91, the exclusive rights of the plant breeder also
extend to production and reproduction (multiplication)3, con-
ditioning for the purpose of propagation, exportation, impor-
tation and stocking.

- Duration of the breeders’ right — The minimum period
during which a plant breeder enjoys exclusive rights is ex-
tended from 15 years under upov 78, to 20 years under UPOV
91 (and from 18 to 25 years for trees and vine varieties). More-
over, providing exclusive rights during the provisional period

between the filing of an application and the granting of a cer-
tificate, which was optional under upov 78, becomes manda-
tory under UPOV 91.

Exceptions to the breeder’s right: research and breeding
— UPOV 91 states that PBRs do not extend to acts done for ex-
perimental purposes (that is, research), something that was
implicit under upov 78. Both acts also include an exception
that allows breeders to use a protected plant variety as a
source of variation to develop new plant varieties without the
authorization of the plant breeder. However, upov 91 extends
protection to a newly created category, “essentially derived
varieties” (EDV), meaning that an EDv cannot be commercial-
ized without the authorization of the rights holder of the va-
riety from which it was derived. The concept of EDV is prob-
lematic for two reasons. First, all new varieties are essentially
derived from some combination of existing varieties, making
it technically difficult to determine exactly when a variety
stops being an EDV. Depending on how it is interpreted, this
provision could potentially restrict the breeder’s exemption.4
Second, critics argue that the concept of EDV implies a double
standard: it applies when a protected variety is used as the
initial source of derivation, but not when a farmer's variety is
the initial source of derivation.5

Exceptions to the breeder’s right: farmers — Under urov
78, farmers are implicitly allowed to use, save and exchange a
protected variety without the authorization of the breeder,
provided they do not market the propagating material com-
mercially. Under upov 91, farmers’ rights to use farm-saved
seeds or propagation material become a limited “optional ex-
ception” subject to national legislation. The farmers’ exception
is restricted to a farmer's own use, which means that farmers
are prohibited from exchanging or selling seeds harvested
from protected varieties. The farmer's exception to save seeds
must also “be within reasonable limits and safeguard the le-
gitimate interests of the breeder.” It is ultimately up to each
country to determine how these terms are to be interpreted.
However, upov argues that the optional exception should be
limited to certain crops and should not extend, for example, to
asexually propagated horticultural crops such as ornamentals,
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fruits and vegetables.® For the crops where the exception ap-
plies, upPOV argues that there should be limits based on size of
holding, crop area or crop value. UPOV also argues that large
farmers should pay royalties for farm-saved seeds.” (In this
study, I distinguish between a broad “own use” exception
along the lines of upov 78, and a restricted “own use” excep-
tion along the lines of upov 91.) In addition, the 1991 Act in-
troduced an exception for private and non-commercial use,
but this exception is interpreted extremely narrowly by up-
ov.8 This type of use was already implicitly allowed under
upPOV 78.

— Scope of the breeder’s right (harvested material) — Under
uPov 78, PBRs extend to a plant’s reproductive or vegetative
material. Under upov 91, these rights are extended to har-

vested material obtained through the unauthorized use of
protected varieties, and optionally to the products of harvest-
ed material if the breeder has not had the opportunity to ex-
ercise their rights. This means that a farmer could have to pay
royalties on harvest in cases where the breeder did not autho-
rize the use of a protected variety.

Understanding why countries party to the 1978 Act are reluc-
tant to accede to the 1991 Act is especially relevant for countries
that are not yet members of upov. Indeed, since 1999, countries
no longer have the option to join upov under the 1978 Act -
they must join the 1991 Act.9 Countries that were already mem-
bers of upov under the 1978 Act in 1999 are not legally obliged
to accede to the 1991 Act. In practice, however, they are under
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pressure to do so by some countries and trading blocs: the Unit-
ed States, the European Union, the European Free Trade Associ-
ation (EFTA)°, Australia, Canada, South Korea and Japan all
make joining UPOV 91 a condition for signing bilateral and re-
gional trade and investment agreements.

As of February 2021, 75 countries and two intergovernmen-
tal organizations — the African Intellectual Property Organiza-
tion (0API) and the European Union - were members of urOv.
Of these, 60 were signatories to the 1991 Act, and 17 were sig-
natories to the 1978 Act.** It is noteworthy that only three coun-
tries in the Global South — Kenya, Panama and Ukraine - have
moved from UPOV 78 to UPOV 91.12

The majority of countries in the Global South that have
joined upov have done so to fulfill their obligations under the
1995 WTO Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS). At the time, only a handful of industri-
alized countries provided for PBRs, and uPOv only had some
twenty members. The vast majority of countries in the Global
South and many countries in the Global North exempted plant
varieties from Ip protection based on the premise that the free
circulation of plant varieties and knowledge was in the public
interest. The TRIPS Agreement marked a turning point in that it
became compulsory for all its members to provide some form of
pvP. Industrialized countries, whose seed industry stood to
benefit from strong PBRs, maneuvered to get countries to meet
the TRIPS PVP requirement by joining upov.” While the TRiPS
Agreement stipulates that countries must provide some form of
1P protection for plant varieties, it leaves considerable leeway as
to how this should be done. By joining upoOv, countries effec-
tively gave up the possibility of developing a sui generis legisla-
tion adapted to their needs and interests. This also meant they
implemented stronger 1P requirements than required by the
TRIPS Agreement (known as TRIPS-plus). As a result, UPOV in-
creased its membership from 19 countries in 1990, to 75 coun-
tries and two organizations (EU and OAPI) in 2021.

The majority of remaining signatories to the 1978 Act are in
Latin America: Argentina, Bolivia, Brazil, Chile, Colombia, Ec-
uador, Mexico, Nicaragua, Paraguay, Uruguay, and Trinidad and
Tobago. Of the remaining upov 78 members, three are in Eu-
rope (Italy, Norway and Portugal), two in Asia and the Pacific
(China and New Zealand) and one in Africa (South Africa).4 All
but four are in the Global South.”s For the purpose of this ex-
ploratory study, we selected nine countries out of seventeen.
They are: Argentina, Brazil, Chile, Colombia, Ecuador, China,
New Zealand, Norway and South Africa. This selection reflects
the fact that most upov 78 members are located in Latin Amer-
ica, as well as our wish to have at least one country in each re-
gion of the world.

Part I of the study is devoted to the nine case studies. For
each country, I present the current legal framework governing
PBRs. | then discuss recent debates and mobilizations surround-
ing amendments to the PBRs legislation and accession to upov
1991, with a focus on actors and socio-political processes. Final-
ly, I briefly outline some of the legislative implications of acced-
ing to upov 91. This is not an exhaustive list of all the legislative
changes that would be required. Rather, it focuses on the as-
pects that have proven more controversial because of their im-
plications for farmers’ rights and peasant seed systems:
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— Genera and species to be protected
— Types of acts protected

— Duration of PBRs

— Harvested material

- EDV

- Exceptions to PBRs

In Part 11, I discuss what can be learned from a comparative
reading of the case studies, highlighting both the diversity of
scenarios and a number of common threads, in particular the
search for flexibility in how countries regulate PBRs. In the con-
clusion, I return to the central question underlying this study,
namely why parties to upov 78 are reluctant to accede to the
1991 Act, and draw broader implications for countries that are
not yet uUPOv members.

It must be noted that the way countries regulate Ip in plant
varieties varies. It is common for countries to regulate seed pro-
duction and marketing under a seed law, and to have a separate
piece of legislation, distinct from the country’s 1p or patent law,
regulating 1p rights in plant varieties — known as a plant variety
protection (pvP) or plant breeders’ rights (PBRs) law. This is the
case for Brazil, Chile, New Zealand, Norway and South Africa.
However, there are exceptions. Argentina and China regulate
PBRs under their seed laws; and Ecuador regulates PBRs under
its 1p law. As for Colombia, PBRs are governed by a regional De-
cision of the Andean Community, supplemented by a series of
decrees and resolutions at the domestic level. In this study, the
focus is on countries’ PBRs legislation. Seed laws and patent
laws are only discussed in so far as they are directly relevant to
IP in plant varieties.*®

The present study is exploratory in nature. A number of in-
depth interviews were conducted between March 2020 and
April 2021 with academic researchers, legal scholars, NGO rep-
resentatives, public servants and industry representatives (see
Appendix I for a list of interviews).”” In addition, the following
people generously agreed to read and give feedback on specific
sections: David Jefferson, Pablo Lapegna and Diego Silva. The
author wishes to thank all participants for their time and con-
tribution. They are in no way responsible for any errors or
omissions. Unless specifically stated otherwise, the analysis and
interpretations are entirely the author's.
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2

Country Case Studies

2.1

Argentina

OVERVIEW OF THE LEGAL FRAMEWORK

Argentina was the first country in Latin America to regulate 1P
on plant varieties by passing the Law on Seed and Phytogenetic
Creations (hereafter “Seed Law”) in 1973.2® As its name indi-
cates, the law encompasses both the quality dimension (seed
production, certification and commercialization) and the 1P
rights dimension (that is, PBRs protection). In 1994, Argentina
ratified the 1978 Act of the upov Convention. A number of de-
crees and amendments to the Seed Law have been introduced
over the years, but these have not restricted the exceptions to
the exclusive rights of plant breeders established in 1973, name-
ly the farmers’ exception, the research exemption, and the right
of the state to declare the public use of certain varieties in the
national interest.”

The Seed Law is largely based on upov 78. Article 27 guar-
antees to all farmers the right to save seeds for replanting on
their properties and for their own use, with seeds being defined
as any plant organ intended for sowing or propagation. In 1991,
the regulation of the Seed Law was amended and some elements
of upov 91 were introduced - such as the types of acts covered
and a minimum term of protection of 20 years — even though
Argentina remained a member of upov 78.2° In 1996, Resolu-
tion 35 specified the conditions under which farmers could ex-
ercise the right to save seeds granted under Article 27 of the
Seed Law.>*

A comment on Argentina’s patent law is warranted here be-
cause it is intricately linked to the debates around the Seed Law
and farmers’ right to save seeds. In countries such as Canada
and Brazil, the exclusive rights of patent holders on biotechno-
logical traits have been extended to the whole plants in what
amounts to the “virtual patenting” of plants. In Argentina, in
contrast, the patentability guidelines and the jurisprudence
point to a more rigorous application of the patentability require-

ments regarding inventive steps and to the exclusion of patents
over plant varieties.?? In 2000, the Argentine Supreme Court
ruled that Monsanto’s Roundup Ready genetic trait did not
match the novelty requirement and was therefore in the public
domain.® In 2005, the Argentine Patent Office rejected Mon-
santo’s application for a patent on Roundup Ready technology
on the grounds that the material could generate a full plant and
was therefore not eligible for protection under the Patent Law,
but rather under the Seed Law and upov 78. This decision was
confirmed on appeal in 2015, and by the Supreme Court in 2019.

DEBATES AROUND PLANT VARIETY PROTECTION

In Argentina, debates around the Seed Law have been closely
linked to the expansion of genetically modified (M) Roundup
Ready soybeans, the country’s main export commodity. Soybean
producers have made use of the rights afforded by Article 27 of
the Seed Law to save and replant Roundup Ready soybeans.?4
Contrary to neighbouring countries in the Southern Cone,
farmers in Argentina have also largely disregarded Monsanto's
attempts to collect extended royalties on harvested seeds
through private contracts signed by farmers upon the purchase
of GM seeds. In this context, the associations representing seed
companies and plant breeders (asa and ARPOV, respectively)
and the Us government have exerted considerable pressure on
the government of Argentina to amend the Seed Law to
strengthen 1P rights over seeds and extend royalties to harvest-
ed seeds.®

Repeated unsuccessful attempts have been made to amend
the Seed Law since the early 2000s. All these proposals implied
adhering to upOV 91 by restricting the right to save seeds, for
example by limiting the area that farmers could cultivate with
saved seeds, or by restricting to family agriculture the right to



save seeds without royalty payments.2® In 2012, the Ministry of
Agriculture announced that it was preparing a new bill to
amend the Seed Act. The bill was explicitly aimed at protecting
investors and coincided with the launch of the new Intacta soy-
bean variety developed by Monsanto. The bill was not made
public, but a leaked draft showed that it included several upov
91 provisions.

Until 2012, the Agrarian Federation of Argentina (FAA) —
which represents small and medium farmers, a majority of them
soybean producers — was the main organization mobilizing
against amendments to the Seed Law. The broadening of the de-
bate over the Seed Law in 2012 marked a turning point, seeing
the formation of a broad coalition of peasant and Indigenous
organizations and socio-environmental NG0s.?” The coalition
launched a petition campaign against the bill and garnered the
support of 500 civil society organizations (csos) and 3500 indi-
viduals.?® Under public pressure and in an election year, the
government announced in 2013 that it would not introduce the
bill in Parliament. This coalition subsequently launched three
campaigns?® culminating in a multisectoral alliance against the
“Monsanto Seed Law” in 2016.3°

There were renewed attempts to amend the Seed Law and
strengthen 1p rights over seeds in 2016. The centre-right gov-
ernment of President Mauricio Macri introduced a bill that,
among other things, would have limited a farmer's right to save
seeds for replanting to three years after the seeds were original-
ly purchased. The bill provided a limited exception for Indige-
nous people and family farmers. The bill also strengthened the
authority of the National Seed Institute (INASE) to monitor
farmers’ properties and increased sanctions in case of infringe-
ment.3* ASA presented its own bill, which would have substan-
tially amended the Seed Law and subjected each use of a seed to
the payment of royalties, with no limits or exceptions.

At the other extreme, the FAA presented a bill in which seed
saving would have been freely allowed except for producers who
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market more than 1500 tons. The FaA bill was based on the idea
that seed saving is a farmer’s right — not a privilege or exception.
While the seed bill was debated in Congress, an alliance of peas-
ant, Indigenous and family farming organizations organized a
large seed event (called Semillazo). The event included a public
hearing in the Chamber of Deputies, as well as a seed exchange
fair and public talks outside Congress. In 2019, the alliance con-
vened a Sovereign and Popular Agrarian Forum where seed is-
sues in general, and amendments to the Seed Law in particular,
figured prominently. In the end, none of these bills made it
through Congress. This was due, in part, to the strong social mo-
bilization against the bills and, in part, to the fact that the ruling
party did not have the necessary votes to turn the bill into law.3?

There has been less pressure to amend the Seed Law under
the centre-left government of Alberto Ferndndez, elected in
2019, than under its predecessor. However, the coalition in pow-
er is a broad and heterogeneous alliance, of which some groups
close to business interests are in favor of making limited chang-
es to the Seed Law.33

As a member of the Mercosur trade bloc along with Brazil,
Paraguay and Uruguay, Argentina has also been under pressure
to adhere to upov 91 through the European Union-Mercosur
Free Trade Agreement (FTA). The EU proposal included an obli-
gation for the parties to ratify the 1991 upov Convention. How-
ever, this proposal was dropped from the agreed text, which al-
lows countries to protect PBRs under either the 1978 or the 1991
Act of the upov Convention.34 The fact that the position of the
Mercosur prevailed is noteworthy because upov 91 has become
a standard provision in bilateral and multilateral trade agree-
ments and investment treaties negotiated by the EU.35

As of 2020, the Seed Law (1973) remains for the most part
unchanged, and Argentina has not acceded to upov 1991. This is
remarkable in view of the significant pressures to which the
country has been subjected as one of the top three Gm crop pro-
ducers worldwide.

SOME LEGISLATIVE IMPLICATIONS OF ADHERING TO THE 1991 ACT

If Argentina were to join UPOV 91:

- The exclusive rights of the plant breeder would be
extended to harvested material, including entire plants
and parts of plants, obtained through the unauthorized
use of propagating material of the protected variety,
unless the breeder has had a reasonable opportunity
to exercise their rights in relation to the original
propagating material;

- The concept of EDV would be incorporated, potentially
restricting the scope of the breeders' exemption;

- The farmer's exception under Article 27 of the Seed
Law would be subordinated to safeguarding the
legitimate interests of the plant breeder. The right to
save seeds would be restricted according to certain
criteria (particular crop or species, area planted, etc.).
Seed saving would become conditional on the pay-
ment of royalties, except for some limited categories
such as Indigenous people and small farmers if an
exception is included to this effect.
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2.2 Brazil

OVERVIEW OF THE LEGAL FRAMEWORK

Brazil became a member of the UPOV in 1999, just before doors
were closed to the 1978 Convention. Two years earlier, in prepa-
ration for joining UPOv, Brazil passed the Plant Variety Protec-
tion (PvP) Act.” Like many other countries at the time, Brazil
thus opted to meet its obligations under Article 27.3(b) of the
WTO TRIPS Agreement by becoming a member of upov.”

The pvP Act (1997) was drafted with the explicit objective of
adhering to upov and is closely modelled on the 1978 Act. One
exception is the concept of EDv, which is taken from the 1991
Act.” Article 10 of the PVP Act regulates exceptions to the plant
breeder’s rights. It recognizes farmers’ rights to keep and plant
seeds for their own use, except for sugarcane. Farmers are not
deemed to infringe upon PBRs if they (1) store and plant seeds
obtained from a protected variety for their own use; or if they
(2) use or sell the product of their harvest as food or raw mate-
rial (except for reproductive purposes). Small rural producers
can also multiply seeds from protected varieties to give away or
exchange, but only in dealings exclusively with other small ru-
ral producers.”

DEBATES AROUND PLANT VARIETY PROTECTION

The Brazilian Industrial Property Code of 1945 provided for the
possibility of protecting 1p in plant varieties, but it depended on
the enactment of special regulations, which never occurred.”
The first real attempt to introduce pPBRs legislation in Brazil took
place under the military dictatorship in the mid-1970s. The bill
was sponsored by the International Plant Breeders (a group
owned by the Dutch-British conglomerate Royal Dutch Shell),
the Brazilian Seed Producers Association (ABRASEM), the Min-
istry of Agriculture and the Brazilian Agricultural Research
Corporation (EMBRAPA). The bill, however, met with consider-
able opposition from agronomists and members of Congress,
and was eventually dropped in the name of food security and of
the national interest.”

Twenty years went by before PBRs legislation was back on
the table. The introduction of plant variety protection legislation
in the wake of the TRips Agreement in the mid-1990s again
generated extensive social and parliamentary debate.” The bill
was supported by ABRASEM, the National Agricultural Confed-
eration (CNA), EMBRAPA and by the companies that were soon
to set up the Brazilian Plant Breeders Association (BRASPOV).
Opposition to the bill was led by members of the Workers' Party
and csos supporting family agriculture and agroecology. These
groups could not stop the bill from being passed, but secured
the inclusion of the farmers’ exceptions under Article 10.”

Since 2007, repeated attempts have been made to amend the
pvP Act. During the second term of President Lula da Silva
(2006—2010), the executive branch drafted a comprehensive bill
at the initiative of the Ministry of Agriculture.” After being ap-

proved by the Inter-ministerial Group on Intellectual Property
(GrP1), created in 2001 to coordinate the federal government's 1p
policy, the bill was sent to the Presidency. However, the Presi-
dency never introduced the bill in Congress, supposedly due to
opposition from sectors of the influential Rural Caucus®.”

This bill proposed an extensive revision of the pvp Act, in-
cluding both norms and administrative procedures, and would
have brought the Brazilian PvP Act closer to upov 91.” The bill
proposed restricting to small farmers the “own use” exception
available to all farmers under the pvp Act, in the same way as
only small farmers have the rights to give away and exchange
seeds. Several provisions of the bill aroused opposition from
the Rural Caucus, namely those restricting large farmers’ right
to save seeds for replanting, extending protection to harvested
material, extending the duration of protection and strengthen-
ing sanctions. Moreover, the Rural Caucus wanted to limit the
prerogatives of the Ministry of Agriculture over the registration
of plant varieties, something that was not included in the bill.

Between 2007 and 2018, seven bills were introduced in
Congress to amend the PvP Act, but none passed.” These bills
were more limited than the bill of the Ministry of Agriculture.
While the bills varied in the particulars, they shared the same
underlying goal of expanding the scope of PBRs and restricting
the use of saved seeds. Only one bill ran counter to the others: a
Member of Congress from the Workers' Party proposed amend-
ing the Pvp Act to explicitly prohibit dual protection of a plant
variety by PBRs and patents; and to stipulate that royalties could
only be collected upon the sale of seeds, as opposed to harvest-
ed grain. The author of the bill argued that this was in compli-
ance with Brazil's obligations as a signatory to the TRIPs Agree-
ment and to UPOV 1978, and that it would promote food security
and the interests of farmers.”

In Brazil like Argentina, the debate over PBRs has become
intertwined with the issue of seed saving and royalties on Gm
crops, especially Roundup Ready soybeans. Soybean is not
amenable to hybridization, and farmers can save seeds from
their harvest for replanting. In response, biotech companies, led
by Monsanto, implemented a system whereby farmers who save
seeds from Roundup Ready soybeans must pay royalties when
they bring their harvest to the grain elevator. This system, how-
ever, is controversial, and the legality of charging royalties on
harvested grain from GM cultivars based on the Patent Act has
been challenged in the courts.” Industry efforts to amend the
PVP Act to restrict the “own use” exception and extend PBRs to
harvested material must be understood in this context.

The bill that came closest to being approved by the Chamber
of Deputies was Bill N° 827/2015, sponsored by one of the leads
ers of the influential Rural Caucus.” This bill was the object of
extensive debates in the Chamber of Deputies in 2016—2017 and
revealed profound disagreements. There were four subsequent
versions of the original bill.” The following discussion is based
on the fourth, which incorporates the different proposals made
in the course of the discussions and would have substantially



amended the pvP Act. This substitute bill significantly strength-
ened PBRs compared to the original. It included a number of
controversial proposals from the Rural Caucus. First, it extend-
ed PBRs to the harvest, and made seed saving conditional on the
breeder’s authorization and the payment of royalties. Second, it
proposed the creation of Cultivar Management Groups (GGC)
comprised of three sectors — plant breeders, seed producers and
farmers. These groups would be responsible for determining the
rate of royalties and how these royalties are spent. This propos-
al, however, proved politically controversial, legally shaky, and
tricky to implement.” Third, the substitute bill significantly re-
stricted the small farmer’s exception compared to the pvp Act.
Under Article 10 (iv) of the PvPp Act, small rural producers can
multiply seeds from protected varieties to give away or ex-
change among themselves. In the substitute bill, they were no
longer allowed to exchange or giveaway seeds. The criterion to
be considered a small rural producer became more restrictive
and could be further restricted by the GGcs. Moreover, the
farmer’s exception did not apply to vegetables, ornamentals,
trees, fruits, vines and coffee, even for Indigenous peoples, ex-
tractivists and quilombola communities.” Fourth, the substitute
bill proposed strengthening sanctions in case of infringement.”

The substitute bill became so controversial that it was op-
posed by both small farmers’ organizations and part of the Ru-
ral Caucus. Seven national entities representing agribusiness,
agricultural cooperatives, seed producers, plant breeders and
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the grain industry issued a letter calling on the commission to
reject the bill.” The Ministry of Agriculture also issued a state-
ment in favour of rejecting the bill on both legal and technical
grounds.” In spite of concerted efforts to find a way out of the
impasse, the different sectors failed to reach a consensus and
the bill was permanently shelved.

In summary, efforts to amend the pvp Act foundered on the
conflicting interests of plant breeders, seed producers and farm-
ers. The most controversial provisions concern the scope of
PBRS, exceptions to PBRs and sanctions. The plant breeding in-
dustry seeks to expand the scope of PBRs, in line with upPov 91,
and restrict “own use” provisions. Family farming organizations
are opposed to amending the Pvp Act because they fear that this
will result in restricting the farmers’ exceptions under Article
10. Large rural producers are not in principle opposed to amend-
ing the pvP Act, but they want to retain the right to save seeds
and firmly oppose strengthening sanctions. Given the repeated
failure to amend the pvP Act, it seems unlikely that Brazil will
accede to UPOV 91 in the near future.

Brazil is part of the European Union-Mercosur FTA. As we
have seen in the last section, the EU would have liked to include
an obligation to join UPOV 91, but Mercosur countries (Argenti-
na, Brazil, Uruguay and Paraguay) negotiated the option to re-
main party to either the 1978 or the 1991 Act. On the part of
Brazil, this position was motivated by the lack of domestic con-
sensus on these issues.

SOME LEGISLATIVE IMPLICATIONS OF ADHERING TO THE 1991 ACT

If Brazil were to join UPOV 91:

- The scope of protection would be extended to all plant
genera and species;

- The types of acts protected would be extended from
producing for commercial purposes and offering for
sale or marketing propagating material to encompass
production and reproduction (multiplication), condi-
tioning for the purpose of propagation, exportation,
importation and stocking;

- The term of protection would be extended from 15 to
20 years (from 18 to 25 years for trees and vine
varieties);

- The exclusive rights of the plant breeder would be
extended to harvested material, including entire plants
and parts of plants obtained through the unauthorized

use of propagating material of the protected variety,
unless the breeder has had a reasonable opportunity
to exercise their rights in relation to the original
propagating material;

- The farmer's exception under Article 10 of the PVP Act
would be subordinated to safeguarding the “legitimate
interests” of the plant breeder. The right to save seeds
would be restricted according to certain criteria
(particular crop or species, area planted, etc.). Seed
saving would become conditional on the payment of
royalties, excepting limited categories such as Indige-
nous people and small farmers if an exception is
included to this effect. Small rural producers would
lose the right to exchange and giveaway seeds among
themselves.
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2.3 Chile

OVERVIEW OF THE LEGAL FRAMEWORK

Chile introduced PBRs in 1977, when General Pinochet issued a
Decree creating a national registry for 1p in plant varieties or
cultivars.” As of 2021, PBRs are governed by the PBRs Act passed
in 1994 and its Regulations.” In 1996, Chile became a member of
upov under the terms of the 1978 Act.

The PBRs Act (1994) is based on upov 78 but includes some
UPOV 91 provisions. Hence, protection extends to all plant gen-
era and species. The list of the types of acts covered by PBRs is
also more extensive than under upov 78: it includes production
of propagating material of the variety; sales, offering for sale or
display for sale; marketing, import or export; repeated use of
the new variety for the commercial production of another vari-
ety; and the use of ornamental plants or plant parts with a view
to the production of ornamentals plants or cut flowers. The law
contains a farmers’ exception that allows farmers to save pro-
tected seeds for use on their own farms without infringing
PBRS. “On no account, however, may such material be advertised
or transferred by any legal title as seed”.”

A bill aimed at amending the PBRs Act in line with upov 91
has been lingering in Congress since 2009. This bill is discussed
in the next section.

DEBATES AROUND PLANT VARIETY PROTECTION

Chile is an important producer and exporter of fruit crops, no-
tably grapes, apples and apricots. Fruits represent the vast ma-
jority (75%) of PvP certificates issued in Chile; the remainder are
agricultural crops (16%), flowers (8%) and trees (1%).” The Chil-
ean Fruit Exporters Association (ASOEX) and the National Seed
Producers’ Association (ANPROS) are the main supporters of
Chile’s accession to UPOV 91.

Chile’s relationship to UPOV 91 is both common and unusual.
It is common in that Chile, like many other countries in the Glob-
al South, has been under pressure to accede to upOVv 91 through
bilateral and regional trade agreements. In the 2000s, Chile signed
bilateral Fras with the United States, Japan and Australia, all of
which required that Chile adhere to UPOV 91 by January 1, 2009.52
What is unusual, however, is that Chile failed to ratify upov 91 by
that date. In fact, as of May 2021, Chile had not complied with the
UPOV 91 requirement of these three trade agreements.

In January 2009, the government of Michelle Bachelet intro-
duced a bill in Congress to amend the pPBRs Act and bring it into
line with the requirements of the uPov 1991 Act.®3 Opponents
dubbed the bill the “Monsanto Law” (Ley Monsanto) to bolster
their argument that the bill attended to the interests of the mul-
tinational seed industry.%4 Peasant and Indigenous organizations
— foremost among them the National Rural and Indigenous
Women's Association (ANAMURI) launched a broad public debate
on the bill and upov g1. Opponents organized demonstrations
and internet-based information campaigns, gave interviews on

radio and TV programs, held information sessions in rural com-
munities and universities, and met with members of Congress.®

The pBRs bill was approved by the lower house of Congress
in 2010, and by the Agricultural Commission of the Senate in
2013. However, following her re-election for a second term in
2014, President Michelle Bachelet fulfilled her campaign prom-
ise to withdraw the bill. An official statement explained why:
“In the previous government, we introduced the draft bill on
Plant Breeders, known as the ‘Monsanto Law.’ The original pur-
pose of the bill was to promote technological development in
order to increase the productivity and competitiveness of the
agricultural sector, with due protection of Chile’s biological and
genetic heritage. Since then, we have had new information and
witnessed a debate on whether this law is relevant and the risks
it could entail. We are going to review the bill, listen to all opin-
ions, and safeguard and respect food sovereignty and traditional
seeds; we are going to protect our resources, and our small and
medium producers”.%®

In parallel, a bill to ratify Chile’s accession to UPOV 91 was
also introduced in Congress. When the Chilean Congress ap-
proved this bill in May 2011, 17 senators petitioned the Consti-
tutional Tribunal to declare the bill unconstitutional. In their
petition, the senators raised concerns over the impact of the bill
on farmers’ rights and over the lack of consultations with affect-
ed communities, as mandated by the Constitution. csos — in-
cluding ANAMURI, La Via Campesina (Lvc) and the Chilean
chapter of the World March of Women - actively participated in
the public hearings. The Constitutional Court dismissed the
case, opening the way to Chile’s accession to upov 91.57 Howev-
er, President Sebastidn Pifiera (2010-2014) never signed the
upoOV 91 bill into law. In a year leading to elections, the bill had
become politically sensitive. In any case, ratifying upov g1
without amending the PBRs Act would amount to ratifying a
convention without fulfilling its requirements.®®

During her second term in office (2014-2018), President Mi-
chelle Bachelet made a renewed effort to break the deadlock
around the PBRs Act by formulating executive branch proposals
with the stated aim of achieving a balance between the protec-
tion of PBRs and the protection of traditional varieties. At ANA-
MURI's suggestion, the bill was also identified as a priority by
the Commission on the Plant Breeders and Livestock Heritage
Law, which was part of the Civil Society Council of the Minis-
try of Agriculture (CoSoc®). The Commission, comprising rep-
resentatives of peasant organizations as well as of the fruit and
seed industries, was tasked with formulating recommendations.
It met seven times during 2016-2017.7°

For the most part, the bill remains unchanged and includes
all the requirements of the 1991 Act. The main difference is the
addition of a new chapter on the valorization and protection of
traditional varieties (Art.56—70). This involves the creation of a
national registry of traditional varieties. According to the Min-
istry of Agriculture, this would prevent the private appropria-
tion of traditional varieties by establishing their prior existence.



The Ministry of Agriculture had also included a provision on
access to genetic resources and a requirement to disclose the
origin of genetic resources. This provision was removed from
the bill on the advice of the upov Secretariat, however. It stated
that no additional requirement for the registration of a plant va-
riety could be included in the legislation other than the basic
four criteria provided for in the upov Convention (namely, new,
distinct, uniform and stable, or DUS).7*

In the modified draft bill, the farmer’s exception reproduces
the wording of the optional exception available under upov 91.72
Article 48 specifies that there are no limits to the quantity of
seeds that small farmers can save from harvested crops cultivat-
ed from legally acquired plant varieties. However, these rights
are limited to potatoes, cereals, vegetables and other seed-prop-
agated species to be determined in the Regulations. When
CoSoc closed its work in 2017, ANAMURI stated its opposition
to the bill, in particular the provision on the farmers’ exception
- which restricts farmers’ rights in relation to the PBRs Act -
and the provision on the creation of a national registry for tra-
ditional varieties.”3

In March 2018, days before handing the presidency to Se-
bastidn Pifiera, Michelle Bachelet signed the Comprehensive
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and Progressive Agreement for Trans-Pacific Partnership
(cpTPP) With ten other countries of the Asia-Pacific region. The
cpTPP makes it compulsory for parties to ratify or accede to
UPOV 91 by the date of entry into force of the Agreement for
that Party.7# As of January 2021, Chile’s ratification was pending
approval by the Senate.’s

In short, for over a decade, Chile has not complied with the
obligation, under bilateral FTas with the us, Japan and Australia,
to amend its PBRs legislation and join upov 91. The us contin-
ues to exert pressure on Chile to amend its PBRs Law and to
implement UPOV 91. Indeed, this is one of the reasons why the
us Trade Representative has placed Chile on the us Priority
Watch List.7

It is noteworthy that public opposition has succeeded in
blocking the pBRs bill despite significant trade and economic
pressure, and under three administrations of both left-wing and
right-wing persuasions for whom passing the PBRs bill was a
priority. A modified version of the PBRs bill will eventually be
reintroduced in the Senate. The high level of awareness built
around these issues in the past decade and the anti-privatization
wave of social protest that has swept across Chile in 2019—-2020
suggest that the bill will continue to be the object of debate.””

SOME LEGISLATIVE IMPLICATIONS OF ADHERING TO THE 1991 ACT

If Chile were to join UPOV 91:

- The term of protection would be extended from 15 to
20 years (and from 18 to 25 years for trees and vine
varieties);

- The exclusive rights of the plant breeder would be
extended to harvested material, including entire plants
and parts of plants, obtained through the unautho-
rized use of propagating material of the protected
variety, unless the breeder has had a reasonable

opportunity to exercise their rights in relation to the
original propagating material;

- The concept of EDV would be incorporated, potentially
restricting the scope of the breeders’ exemption;

- The farmers' exception allowing farmers to save seeds
for replanting on their farm would be restricted, as
evidenced by the PBRs bill currently being developed
which limits this right to certain crop varieties.

2.4 Colombia

OVERVIEW OF THE LEGAL FRAMEWORK

PBRs have been regulated in Colombia since 1993 by Decision
345 of the Andean Community.”® Decision 345 is based on uPov
78, but includes several elements of the 1991 Act. Key articles on
the scope of PBRs and exceptions to PBRs use the same language
as Upov 91.72 Decision 345, for example, extends PBRs to EDV
and harvested material. In 1995, Law 243 incorporated Decision
345 into the Colombian legislation and ratified urpov 1978.8° The
following year, Colombia became a member of the upov under
the terms of the 1978 Act.®

Law 243 is complemented by a series of resolutions. Farm-
er's rights over protected varieties, for example, are defined by
Resolution 3168, adopted in 2015.8% Article 22 of the Resolution
allows farmers to save the product of their harvest to sow the
seeds on their property, but sets limits on the size of the area
replanted and on the amount of seeds for some crops: 5 hectares
(one ton) for rice; 10 hectares (8oo kilos) for soybean; and 5
hectares (60 kilos) for cotton. An explanatory paragraph speci-
fies that the farmer's exception is regulated for these three crops
because they are the short-cycle crops currently protected by
pBRs in Colombia. This paragraph also specifies that the farmer's
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exception does not apply to fruit varieties, ornamental plants,
forest trees and transgenic crop varieties.

DEBATES AROUND PLANT VARIETY PROTECTION

Colombia is the world's fourth largest producer of coffee and
the second largest exporter of flowers. Other important agricul-
tural products include bananas, rice, tobacco, corn, sugarcane,
cocoa beans, oilseed and vegetables. Of particular interest to the
plant breeding industry is the production of flowers for export.
In 2013, 44% of total applications for PBRs originated in the
Netherlands, mostly for ornamentals.®3 The Colombian Seed and
Biotechnology Association (ACOSEMILLAS) is the main organi-
zation representing the seed industry and lobbying for stronger
plant variety protection.

Up until the mid-2000s, the Colombian Agricultural Insti-
tute (1ca)84 promoted the use of certified seeds, but farmers
freely used, saved and exchanged seeds.? This started to change
around the time the United States and Colombia launched nego-
tiations on a bilateral trade agreement, in 2004. The us-Colom-
bia Trade Promotion Agreement was signed in 2006 and en-
tered into force in Colombia in 2012. Under the agreement,
Colombia committed to ratifying upov 91.86

In 2006, the Colombian Penal Code was amended to intro-
duce penalties for the infringement of PBRs.87 According to Ar-
ticle 306, “any person who ... infringes pBRs, which are legally
protected or similar to the point of confusion to a right legally
protected” can incur a prison sentence of up to eight years and a
fine of up to 1500 minimum monthly wages.8® In addition to
hefty penalties, the wording of the article - “legally protected or
similar...” — was highly problematic. This amendment to the Pe-
nal Code went unnoticed at the time. However, around 2012, it
came to the attention of Grupo Semillas, a non-governmental or-
ganization founded in 1994 to support indigenous, Afro-Co-
lombian and peasant organizations on a range of issues includ-
ing seeds, biodiversity and food sovereignty. In 2013, Grupo Se-
millas, together with 8o peasant and Indigenous organizations
and rural and environmental NGOs, launched the Free Seeds
Network of Colombia (RSL), a network of grassroots organisa-
tions committed to seed sovereignty.5

Grupo Semillas and the RsL filed a challenge to Article 306
of the Penal Code in the Constitutional Court, on the grounds
that extending PBRs to varieties similar to those legally protect-
ed violated the rights of Indigenous and peasant communities,
since it is common for public and private breeders to use farm-
ers’ varieties in the public domain in their own breeding work.
In its ruling, the Court ruled in their favour and overturned part
of Article 306.9° The controversial wording (“similar to the point
of confusion to a right legally protected”) was deleted so that
Article 306 now refers simply to legally-protected PBRs.

In 2010, the Colombian government passed Resolution g70
in fulfilment of its obligation to ratify upov 91 under the us-Co-
lombia trade agreement.9* This decree, however, went beyond
the requirements of UPOV 91. Among other measures, it prohib-
ited “farmers from saving, producing, commercializing, sharing
free of charge and/or using seeds not registered or certified by
[1ca] without its authorization”.9> The decree also introduced

draconian conditions for seed production, storage and certifica-
tion, and allowed farm inspections and the prosecution of farm-
ers.3 ICA then used this decree to seize seeds that it alleged had
been grown from non-certified seeds, and to press charges
against farmers and national seed companies for violating Res-
olution g70. Resolution 970 is an umbrella regulation that cov-
ers seed certification, PBRs and biosafety norms.

Some scholars argue that 1ca justified the confiscations by
the violation of certification norms because these were less con-
troversial than PBRs and biosafety norms in the context of the
introduction of gM0s.94 The confiscated seeds (rice, cotton, po-
tato, corn and grass) were destroyed or in some cases altered so
that they could be used as animal feed but not as seed.% These
actions provoked a popular backlash.9® The repeal of Resolution
970 joined a larger list of demands that culminated in a nation-
wide agrarian strike that garnered wide public support. In Sep-
tember 2013, under significant pressure, the government an-
nounced that it would suspend Resolution g70 for two years.

In this tense social climate, and months before President
Barack Obama was due to visit Colombia to sign the bilateral
trade agreement, Colombia passed Law 1518 in 2012 to accede
to upov 91. During the constitutionally-mandated court review
of the law?7, RSL submitted a petition and intervened before the
court to argue that the law should be declared unconstitutional
because it violated the rights of Indigenous and Afro-Colombi-
an communities over their seeds, agrobiodiversity and agricul-
tural practices and knowledge. RSL also invited several national
and international experts to submit legal opinions as amicus
curiae. In its ruling, the Constitutional Court declared Law 1518
to be unenforceable because it violated the fundamental rights
of Indigenous and Afro-Colombian communities, and because
the latter ought to have been consulted prior to its adoption.9®
The ruling thus effectively stopped Colombia from joining upov
91. However, this was a bittersweet victory for RSL since do-
mestic legislation based on uPOV 91 was not substantially mod-
ified in the wake of the constitutional court ruling.99

In 2015, Resolution 970 was replaced by Resolution 3168.
The latter, however, did not bring substantial changes.**® The
new resolution clarified that it only applied to certified seeds.
However, by stipulating that only certified seeds could be used
legally, the resolution indirectly made peasant seeds illegal.
Peasant seeds were thus left in a legal void. According to the
director of Grupo Semillas, the government would like to regu-
late peasant seeds, but is wary of doing so because it knows that
any bill would have to go through a constitutionally mandated
consultation where it would be met with considerable opposi-
tion.’* For the same reason, the government has not conducted
the public consultations on Law 1518 mandated by the Consti-
tutional Court. On the other hand, there is less pressure to rati-
fy uPOV 91 because the current legal framework — Decision 345
and Resolution 3168 — already goes a long way toward upPOV 91.
Moreover, ICA has been applying UPOV 91 standards even
though there is no legal obligation to do so0.2°? For this reason,
csos have raised concerns over the 2012 transfer to 1ca of juris-
diction over PBRs infringement, which turns 1ca into a kind of
specialized court for PBRs.»3

In the meantime, the trade agreement with the us continues
to impact Colombian policy.**4 In December 2018, Colombia was



one of a handful of countries that abstained from voting on the
United Nations Declaration on the Rights of Peasants and Other
People Working in Rural Areas (UNDROP)' on the grounds that
some elements of the declaration contravened its trade and 1p
commitments - an indirect reference to the us—Colombia Trade
Promotion Agreement.’*® Colombia is on the United States
Watch List, and explicit reference is made to Colombia’s failure
to ratify UPOV 91 in the 2019 Special 301 Report.»°7

In sum, Colombia’s accession to UPOV 91 has been stopped
through a combination of massive grassroots mobilization and
judicial action. The agrarian strike of 2013 led to the suspension
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of Resolution 970, and the legal challenges to Article 306 of the
Penal Code on pBRs infringement and to Law 1518 on upov 91
have been successful. Because there is no formal recognition of
farmers’ rights, and strong resistance to the concepts of peasant
rights and food sovereignty on the part of the Colombian gov-
ernment and institutions, Grupo Semillas and RsL have resorted
to lawsuits before the Constitutional Court to defend the rights
of Indigenous and Afro-Colombian communities over agrobio-
diversity. Colombia, however, offers a cautionary tale of how a
country can implement UPOv 91 standards at the domestic level
regardless of whether or not it is a signatory of the 1991 Act.

Colombia has not ratified the UPOV 91 Act, but it has
implemented several of its provisions domestically,
including concerning the extension of protection to all
genera and species, the types of act that are protected,
the duration of protection, and the extension of protec-
tion to harvested material and EDV. The Colombian
legislation even goes beyond UPOV 91in some respects.
The farmer's exception, for example, is more restricted
than required under UPOV 91.

SOME LEGISLATIVE IMPLICATIONS OF ADHERING TO THE 1991 ACT

Even if some UPOV 91 provisions have already been
incorporated into the domestic legislation, ratifying
UPOV 91 would create an environment more conducive
to the implementation of some of the stronger and more
controversial provisions, such as the extension of the
exclusive rights of the plant breeder to harvested
material.'® Being bound by the 1991 Act would also limit
Colombia’s options to amend its domestic legislation.

2.5 Ecuador

OVERVIEW OF LEGAL FRAMEWORK

Like Colombia, Ecuador’s domestic legislation on plant variety
protection is bound by its membership in the Andean commu-
nity and its regional framework for pBrs, Decision 345.*°% Ecua-
dor joined the upov Convention under the 1978 Act in 1997.

Following the election of the left-wing populist Rafael Correa
to the presidency in 2007, Ecuador adopted a new constitution in-
stitutionalizing food sovereignty. Under the 2008 Constitution,
the state has the obligation to promote the conservation and re-
covery of agricultural biodiversity and related ancestral knowl-
edge, along with the use, conservation and free exchange of seeds.°

In the past decade, Ecuador proceeded to revise its 1p and
seed legislation and adapt it to the new constitution. Since 2016,
PBRs are legislated domestically under a new 1p law - the Inge-
nios Act, which replaced the 1P Act (1998).*** Implementing
norms for the Ingenios Act were adopted in 2020.*2 The pvP pro-
visions of the Ingenios Act by and large comply with Decision
345 and UPOV 1978, incorporating some elements from UPOV 91
and some sui generis provisions.*3

The Ingenios Act introduces some limits to PBRs. First, it
shortens the term of protection from 20 to 15 years for all spe-

cies, and from 25 to 18 years for vines and trees.**4 Second, it
expands the grounds on which compulsory licenses may be
granted by the government for the exploitation of plant varieties
without the authorization of the right-holder. Previously, these
were limited to “exceptional cases of national security or public
interest.” Under the Ingenios Act, compulsory licences can also
be granted in situations of emergency and anticompetitive prac-
tices.’5 Third, the conditions under which the exclusive rights
of the breeder are “exhausted” would effectively permit the par-
allel importation of protected plant varieties.*¢ Parallel impor-
tation refers to the importation by a government or a third party
of an 1p-protected good from another country where it is sold at
a more affordable or competitive price. Parallel importation
does not require the consent of the right-holder as long as cer-
tain conditions are met.

Under the Ingenios Act, farmers can make personal use, ex-
change, or sell within the “traditional communitarian agricul-
tural sphere” protected plant varieties without the authoriza-
tion of the breeder, as long as these acts are performed for
non-profit purposes.*” The farmer’s exception excludes fruits,
ornamentals and trees — sectors of special interest to commer-
cial breeders. As was the case with the 1p Law (1998), the Inge-
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nios Act extends protection to the products of the harvest, in
line with upov 91.118

The following year, Ecuador enacted a new Law for Agrobio-
diversity, Seeds, and the Promotion of Sustainable Agriculture
(hereafter “Seed Law").*9 This law establishes a clear distinction
between “conventional” (i.e. commercial) and “non-convention-
al” (i.e. peasant) seed systems.’?® While the former is based on
seed certification and subject to State regulation, the latter are
to be managed autonomously and collectively under multiple
modalities.’?* The Seed Law guarantees the free use, production,
promotion, conservation and exchange of peasant seeds, includ-
ing native and traditional varieties. The law also establishes an
individual and collective right to the free production, conserva-
tion, commercialisation, exchange and access to all classes of
native, traditional, and certified seed.**> Moreover, the law obli-
gates the State to “preserve, produce, regenerate, conserve, revit-
alise, distribute, promote and facilitate the use, free exchange,
and consumption, in a sustainable manner, of agrobiodiversity,
and native and campesino seeds.”?3

Both the Ingenios Act (Cddigo de Ingenios) and the Seed Law
(Ley Orgdnica) are “organic laws”, which in Ecuador are at the
top of the hierarchy of laws, just below the Constitution and
international treaties.24

DEBATES AROUND PLANT VARIETY PROTECTION

Agriculture in Ecuador is divided between large-scale industri-
al production for export — mostly bananas, cacao, coffee and or-
namental plants — and small-scale production of food crops on
family farms.*?> Over go per cent of plant breeders’ certificates
in Ecuador are for flowers, especially roses and carnations. In
contrast, the vast majority of seeds sown by peasants and fami-
ly farmers are saved on farm, obtained through exchanges with
neighbouring communities or acquired in local markets and
seed fairs.*?6 In this context, the debates and mobilization
around farmers’ rights to seeds have focused on the Seed Law
rather than on the Ingenios Act. While this study is primarily
concerned with Pvp, in the context of Ecuador it is important to
discuss the Seed Law because it has direct implications for
farmers’ rights to seeds.

Peasant and Indigenous organizations participated directly in
the Constituent Assembly that drafted the 2008 Constitution, a
process rooted in the rejection of the prevailing neoliberal poli-
cies and agroexport economic model.*” In 2009, Ecuador became
one of the first countries to enact a Law on Food Sovereignty.*28
This Law established a Food Sovereignty Commission (COPISA)
with a mandate to facilitate discussions and make proposals con-
cerning the implementation of the Food Sovereignty Law.

One of copisA’s most important initiatives was the Seed Law.
For two years, copisa worked with over 500 csos, notably peas-
ant and Indigenous organizations, to develop a proposal, one of
whose key objectives was to guarantee the free flow and ex-
change of peasant seeds, as guaranteed by the Constitution.'?9
The participatory rule-making process involved public comments,
roundtable discussions and public hearings, and culminated in
the presentation of a draft law to the National Assembly in 2012.
However, this draft law did not progress beyond the first reading.

Four years later, another bill was introduced in the National
Assembly with the support of the Food and Agriculture Orga-
nization (FAO) and the participation of the Ecuador Seed Asso-
ciation (ECUASEM).’®° This draft largely ignored the work of co-
pIsA. Two provisions, in particular, were unacceptable to
peasant and Indigenous organizations. The first declared that
native seeds were a strategic resource and belonged to the State.
The second imposed the compulsory registration of all seeds
and seed producers.’® During the pre-legislative consultation
on the proposed Seed Law, the Seed Guardians Network called
on Indigenous and peasant organizations as well as csOs to take
part in the public consultation and oppose these provisions.®3?
The mobilization succeeded: the draft law was modified to de-
clare seeds the cultural heritage of the peoples of Ecuador, and
to create two parallel seed systems — conventional and non-con-
ventional.’33

The Seed Law, passed in 2017, is nonetheless the object of
multiple challenges before the Constitutional Court. While
most of the challenges concern the last-minute addition by
President Correa of a controversial provision allowing research
with GM seeds and crops, the Seed Guardians Network has filed
a more comprehensive challenge concerning fifteen articles of
the law, including the fact that submitting peasant seeds to phy-
tosanitary norms contradicts the state obligation to guarantee
their free use, conservation and circulation. The Seed Guardians
Network also argues that the National Council for Seeds creat-
ed under the Act should include representatives of peasant and
Indigenous organizations as well as small and organic produc-
ers.34 As of January 2021, the Court had accepted the petition
but had not yet ruled on the case. In the meantime, the Seed
Law Regulations were approved in March 2020.35 The Seed
Guardians Network has criticized the Regulations for adding
restrictions to the circulation of peasant seeds, for example by
stating that peasant seeds must meet phytosanitary standards,
and that they must be certified in order to be commercialized in
the conventional system.3°

At the external level, Ecuador is negotiating trade agreements
with the Us and the Eu that include provisions related to pvp and
uPOV. In 2016, Ecuador joined the EU trade agreement with Co-
lombia and Peru. The Agreement stipulates that “The Parties shall
cooperate to promote and ensure the protection of plant varieties
based on the [upov Convention], as revised on 19 March 1991.37
A footnote was added to specify that, at the time of signature,
uPov 1978 was in force in Ecuador. The European Union inter-
prets this provision as requiring parties to ensure protection un-
der upov 91. Other observers, however, argue that an obligation
“to cooperate” is not the same as an obligation “to ensure."38

In 2018, Ecuador also signed a trade agreement with the Eu-
ropean Free Trade Association (EFTA), composed of four non-EU
European countries — Iceland, Liechtenstein, Norway and Swit-
zerland. In contrast to the EU FTA, this agreement states that
parties must ratify the upov 91 Convention “unless the Party
concerned is already a member of [uPov] 78 and chose not to
accede to the 1991 Act”.*3 This does not create a new obligation
for Ecuador, since it is already a upov member.

Finally, following the election of President Lenin Moreno in
2017, Ecuador resumed the negotiation of a trade agreement
with the us that had been suspended in 2006. In February 2020,



the two countries announced that they were about to reach an
agreement, but the Covid-19 public health crisis put a halt to the
negotiations.*4° The text of the agreement has not been made
public, but the us has systematically pushed for upov 91 in its
bilateral trade agreements. Moreover, flower exports and 1p rank
high on the trade agenda.’4*

The new Constitution, the Ingenios Act and the Seed Law
seek to achieve a better balance between the rights of farmers
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and those of plant breeders, and have to some extent strength-
ened peasant seed systems and the preservation of agrobiodi-
versity. The impact of these laws will ultimately depend on a
combination of factors, including the multiple challenges to the
Seed Law and Regulations before the Constitutional Court, the
social and political crisis, the election of a conservative neolib-
eral president (Guillermo Lasso) in April 2021, and the trade ne-
gotiations between Ecuador and the United States.

SOME LEGISLATIVE IMPLICATIONS OF ADHERING TO THE 1991 ACT

Ecuador’s Ingenios Act and Seed Law are compatible with
the 1978 Act. If Ecuador were to adhere to UPOV 1991, it
would need to amend the Ingenios Act in substantial ways."2
If Ecuador were to comply with UPOV 91:

- Under the Ingenios Act, the scope of protection is
extended to all plant genera and species, provided
“that the cultivation, possession or utilisation thereof
is not prohibited for reasons of human, animal or plant
health, food sovereignty, food security and environ-
mental security” (Art. 471). This proviso would not be
accepted under UPOV 1991;

- The types of acts protected would be extended from
producing for commercial purposes, offering for sale or
marketing propagating material to encompass
production and reproduction (multiplication), condi-
tioning for the purpose of propagation, exportation,
importation and stocking;

- The term of protection would be extended from 15 to 20
years, and from 18 to 25 years for trees and vine varieties;

- Protection would be extended to EDV;

- The broad farmers' exception in the Ingenios Act would
be severely restricted. UPOV 1991 only allows seed
saving for replanting on a farmer’s own property. The
Ingenios Act exception for seed saving, exchange and
non-profit sales in the context of ancestral agricultural
practices or in a traditional community agricultural
setting would likely not be allowed;

- The Ingenios Act includes a provision allowing for the
parallel importation of plant varieties. This would not
be allowed under UPOV 1991;

- When a variety has been obtained from genetic
resources originating in Ecuador or the Andean Commu-
nity, the Ingenios Act allows for PBRs to be nullified
if the applicant does not provide an ABS agreement.
UPQV does not accept disclosure of origins and ABS
requirements as a condition for the grant of PBRs.™3

2.6 China

OVERVIEW OF THE LEGAL FRAMEWORK

China joined upov under the 1978 Act in 1999, two years before
becoming a member of the World Trade Organization. PBRs are
governed by the Regulations on the Protection of New Varieties
of Plants, promulgated in 1997 and last amended in 2014 (here-
after “pvP Regulations”).*44 In addition, a chapter on PvP was
added to the Seed Law when it was revised in 2014. As a result,
PBRs are now regulated under both the Seed Law and the pvPp
Regulations.

The pvp Regulations are largely based on upov 78. Article 10
allows farmers to use the propagation materials of a protected
variety they harvested for their own use or for self-propagation
on their own holdings- Article 11 allows for the use of compul-
sory licenses for the exploitation of new plant varieties in the
national or public interest. The pvp Regulations are comple-

mented by a set of implementation rules and by the judicial in-
terpretations of the Supreme People’s Court. 4

The revised Seed Law adopted in 2015 establishes State sov-
ereignty over germplasm resources.4% Any research activity or
commercial use of germplasm involving foreign entities is con-
ditional on approval by the competent state authority (Art.11).
One of the main changes consisted in the addition of a chapter
on the protection of new plant varieties (Chapter 4). Portions of
the pvP Regulations were thus incorporated into the Seed Law.
Article 25 states that the State will establish a new PVP system.
Article 26 determines that a PvP certificate can be denied if a
new plant variety violates the country’s laws or regulations, or if
it harms the public interest or the environment. Article 28 es-
tablishes the types of acts covered by pvP protection in line with
upov 78. Article 29 provides for a research exception and al-
lows farmers to reproduce or use the propagating materials of a
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protected variety. Article 30 provides for the use of compulsory
licences in the national interest or public interest.

In 2016, the Chinese government announced the revision of
the pvp Regulations as part of a broad overhaul of its 1p legisla-
tion.*#7 As of January 2021, the revision process was ongoing. A
Consultation Draft of the revised pvp Regulations is discussed
in more detail in the next section.

DEBATES AROUND PLANT VARIETY PROTECTION

China is a major agricultural producer and the world’s largest
seed market, with an estimated 12.5 million tonnes of seeds
planted annually.*4® Applications for plant variety protection
have increased significantly in recent years, and China is the
country that processes the highest number of pvp applications
worldwide (28.5%).249 According to a survey by China Agricul-
tural University, the shift toward commercial seed varieties in
recent years is rapidly displacing traditional varieties and
knowledge, and undermining peasant seed systems.’s°

Two main organizations defend pvp in China: the China
National Seed Association (CNsa) and the China Seed Industry
1p Union (cs1u). The China National Seed Trade Association
(cNsTA) is also increasingly concerned about the protection of
trade-related 1P rights. cNsA was founded in 1980 and is part of
the International Seed Federation (I1SF). CSIU was created more
recently (2010) and brings together public agricultural institu-
tions and private companies. As its name indicates, csIuU focus-
es on the 1p dimension of the seed industry.’>*

The process of amending the Seed Law started in 2013 and
lasted three years. It aroused considerable interest and debate
nationwide among the seed and plant breeding industry, agri-
cultural universities, research institutions and civil society
groups. In the early draft, the whole text of the pvp Regulations
was incorporated into the Seed Law, with the addition of the
concept of EDv, taken from upov 91. This draft, however, met
with significant opposition: the pvP provisions were narrowed
down to five articles, and EDV was removed from the text. One
provision of the Seed Law that had been deleted from the early
version of the revised draft was also reintroduced at the initia-
tive of farmers’ groups (Art.37).%52 It establishes that “the left-
over conventional seeds self-propagated and used by farmers
can be sold and exchanged on the market without a seed pro-
duction and business license” (Art.37). According to Zhu, “con-
ventional seeds normally refer to non-hybrid seeds but the pro-
vision does not differentiate the category of conventional seeds
that are harvested by farmers from the seeds bought from seed
companies and the category that is cultivated by farmers them-
selves”.’53

Shortly after the adoption of the revised Seed Law, China
started revising the pvp Regulations. In February 2019, a draft
bill was released by the Ministry of Agriculture and Rural Af-
fairs for public comments (hereafter “Consultation Draft”).’54
The Consultation Draft considerably strengthens PBRs com-
pared to the current pvp Regulations (1997). Here is a summary
of the main changes:

— Scope of protection-Compared with the pvp Regulations,
the Consultation Draft extends the scope of protection in four

different ways. First, by deleting the mention that protection
extends to an act done “for commercial purposes”, the draft
extends PBRs to the non-commercial sphere. Second, while
the pvP Regulations only extend protection to production and
sale, the Consultation Draft extends protection to production,
reproduction or sale, export or import, acquisition, storage
and transportation. Third, in the Consultation Draft, PBRs can
also be enforced on harvested material, as opposed to seeds
only. Fourth, these rights can be enforced on the direct pro-
duce made from the harvest of a protected variety. The first
three provisions are mandatory under upov 91. The fourth is
an optional provision whose implementation is open to ques-
tion since it implies being able to identify the protected vari-
ety in a processed product.

- EDV - The protection afforded to a plant breeder extends to va-
rieties that are essentially derived from a protected variety.
However, China is seeking to develop its own, less ambiguous,
definition of EDV integrating the use of molecular markers.?s>

- Exceptions-The farmers exception contemplated in the
Consultation Draft is more restrictive than in the pvp Regu-
lations because it puts limits on the amount of seeds that can
be saved for replanting. Article 13 of the Consultation Draft
restricts the scope of the farmers’ exception by specifying that
the quantity of propagating materials from protected varieties
that can be saved by farmers for self-propagation and self-use
should not exceed a “reasonable amount.”

- Genera and species to be protected - Under the pvp Regula-
tions, the list of plant genera or species for which protection can
be sought is determined by public authorities. In contrast, the
Consultation Draft extends protection to all genera and species
of plants, with the proviso that plant varieties that violate laws
and regulations or endanger social and public interests and the
environment shall not be granted protection (Art.14).

- Duration - In line with uPOV 91, the term of protection is ex-
tended from 15 to 20 years for plants; and 20 to 25 years for
vines, fruit trees, forest trees and ornamentals.

- Innocent infringement - The Consultation Draft includes a
provision concerning the innocent infringement of pPBRs by
farmers. Article 58 stipulates that a farmer who unknowingly
infringes PBRs is not held liable to pay compensation if he can
identify the source of the breeding material. In other words,
the farmer bears the responsibility of stopping the infringe-
ment, but is not liable to pay compensation (the original pro-
vider, however, may incur tort liability). This is a recognition
that many poor farmers may not be aware that they are com-
mitting an infringement and may not have the financial means
to pay compensation.

It is important to note that amendments to the pvp Regulations
will have no effect on the 1P provisions of the Seed Law since
regulations are subordinate to laws. For this reason, some ex-
perts believe that it would be preferable to adopt a comprehen-
sive pvP Law to replace both the pvp Regulations and the pvp
chapter of the Seed Law.'s®

On the external level, China entered into its first trade
agreement with a European country, Switzerland, in 2013.’57
Switzerland is not a member of the European Union, but it is
party to upOV 91. The FTA includes the commitment to adhere to



the 1978 upov Convention. However, the articles of the FTa on
the scope of — and exceptions to — PBRs generally use the word-
ing of the 1991 Act.’s® Both parties also commit to cooperate on
the extension of protection to EDV, another feature of uPOV 91.'%

China is also part of the Regional Comprehensive Economic
Partnership (RCEP) signed by 15 countries of the Indo-Pacific
region in November 2020.%° Under the RCEP, multilateral agree-
ments on IP fall into three categories: those that must be oblig-
atorily ratified; those that parties shall endeavour to ratify; and
those that are optional. upov 91 falls into the third category.
Leaked negotiation texts showed that Japan and South Korea
advocated making UPOV 91 an obligation under the Agreement,
but yielded to pressure from farmers’ and civil society organiza-
tions in the region. 6

Finally, at the regional level, China is a member of the East
Asian Plant Variety Protection (Eapvp) Forum, established in
2007 with the explicit goal of cooperating to establish “effective
PVP systems consistent with the upov Convention”.*62

As shown by the revision of the Seed Law and pvP Regula-
tions, there is a clear political will on the part of the Chinese
government to strengthen plant variety protection.’®3 In addi-
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tion to the overhaul of the domestic 1p legislation, the govern-
ment has set up a centralized system of 1p courts and tribunals
to harmonize the interpretation and application of 1p laws, and
has invested in variety testing facilities.’4 The Supreme People’s
Court also announced in 2020 its intent to issue judicial inter-
pretations to guide legal decisions in cases involving PBRs in-
fringement.»5

Some observers believe it is only a matter of time before
China officially joins UPOV 1991.2%¢ However, according to a le-
gal scholar, Chinese officials “reportedly want legislation in line
with the 1991 UPOV convention but do not want to actually ac-
cede to the 1991 UPOV convention” in the near future.’7 In other
words, China could become a de facto member of urOV 91
without actually becoming a signatory to the 1991 Act.*® This
would allow China to experiment with stronger norms of plant
variety protection domestically without becoming externally
bound by an international convention. A 2017 study by the gov-
ernment agencies responsible for PvPp reveals a number of con-
cerns about the impact of joining UPOV 91, including the lack of
clarity in the definition of EDvV and whether uPOV 91 may harm
small farmers and small businesses.*®?

It is important to bear in mind that the Consultation
Draft may still undergo changes. If China adopts

the Consultation Draft in its 2019 version, the amended
PVP Regulations will be in line with UPOV 91in terms

of the genera and species to be protected; scope of PBRs
(types of acts, harvested material, EDV), exceptions

to PBRs (acts done privately and for non-commercial
purposes; farmer's exception) and duration of PBRs.

If China were to join UPOV 91, the IP chapter of the Seed
Law would also need to be revised. The farmers’ excep-

SOME LEGISLATIVE IMPLICATIONS OF ADHERING TO THE 1991 ACT

tion allowing farmers to use and reproduce the propagat-
ing material of a protected variety would be restricted.
Another provision that does not seem to be in line with
UPQV 91is that stipulating that plant varieties violating
laws and regulations, or endangering social and public
interests and the environment, shall not be granted
protection (Art. 14). Indeed, the 1991 Act does not provide
for any such exceptions. The types of acts covered by
PVP protection would be expanded in line with the 1991
Act.

2.7 New Zealand

New Zealand introduced plant variety protection legislation in
1973.7° In 1981, the country joined upov under the 1978 Act,
and a new Plant Variety Rights (PVR) Act was passed in 1987.7*
The pvRr Regulations were revised the following year.*72 The PVR
Act (1987) has remained in effect for over three decades with
only minor amendments. A new PVR Bill was introduced in Par-
liament in May 2021.

The PVR Act grants exclusive rights to produce for sale, and
to sell, propagating material of a protected variety (Section 17.1).
Since 1994, plant variety rights can be granted on any cultivated

variety except alga.’73 The PVR Act grants protection for 20 years
in general, and for 23 years for “woody plants”, e.g., grapevines,
large shrubs, roses, trees and rootstocks (Section 14.2). The ex-
clusive rights of the breeder can be restricted in the public inter-
est during a state of national emergency as long as the breeder is
adequately compensated (Section 17). Regarding exceptions to
the exclusive rights of the breeder, any person may: 1) propagate,
grow or use a protected variety for non-commercial purposes; 2)
use any variety for breeding, to hybridise and produce a new
variety (the breeder’s exemption); and 3) use propagating materi-
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al from a protected variety for human consumption or other
non-reproductive purposes (Section 18). The use of farm-saved
seeds is allowed for seed-propagated varieties. There is no spe-
cific exception for experimental use, but such use would not
infringe the rights of the breeder since it is not for commercial
purposes. In summary, the PVR Act is generally in line with
uPoOV 78, except for the general term of protection of 20 years
and the extension of PBRs to any plant variety except alga.'74

Also relevant to discussions of pvp in New Zealand is the
Treaty of Waitangi, signed in 1840 between the representatives
of Maori tribes and the British Crown. The Maori understand-
ing of the Treaty, which has been confirmed by the Waitangi
Tribunal, is that it guarantees the tribes’ absolute collective au-
thority over their tangible and intangible domains, including
Indigenous fauna, flora and related knowledge.’7> The Treaty of
Waitangi and its interrelationship with the pvp Act and upov 91
are discussed in more detail in the next section.

Finally, New Zealand, like Chile, is part of the Comprehen-
sive and Progressive Agreement for Trans-Pacific Partnership
(cprpp). Under the cpTPP, New Zealand committed to either ac-
cede to UPOV 91 or adopt a sui generis PVP system that would
“give effect” to uUPOV 1991 while complying with obligations un-
der the Treaty of Waitangi by December 2021. To fulfill this
trade deal commitment, a new PVR bill was introduced in Par-
liament in May 2021.%7¢

DEBATES AROUND PLANT VARIETY PROTECTION

Agriculture is New Zealand's largest industry. It is driven by dairy
and sheep farming, but also includes a significant production of
cereals, horticultural crops and wine grapes. New Zealand's main
trading partners — Australia, the uUs, Japan, the EU and Canada -
are party to Upov 91.777 The New Zealand Plant Breeding and Re-
search Association (NzPBRA) and the New Zealand Grain & Seed
Trade Association (NzGSTA) contend that the country could be
put at a disadvantage if it does not adhere to upov 91.78 However,
an independent economic analysis commissioned by the govern-
ment in the context of the PVR Act review concluded that “there
is no evidence that New Zealand is currently missing out on new
plant varieties either through foreign breeders not bringing their
P here, or through domestic research and development being
hampered by insufficient return on investment in breeding pro-
grammes”.”79 Rather, the impetus for amending the legislation is
to implement the government'’s obligations under the Treaty of
Waitangi as well as under the cpTpp.8°

In New Zealand, the debate around plant variety protection
has been intertwined with two processes: at the national level,
the Wai 262 claim before the Waitangi Tribunal; and, at the inter-
national level, the Trans-Pacific Partnership trade negotiations.

A review of the PVR Act began in the late 1990s, and mainly
focused on whether New Zealand should accede to uPOV 91.
However, the review process was put on hold in anticipation of
the release of a major report of the Waitangi Tribunal due to
concerns that UPoOv 91 would violate the Treaty of Waitangi.*8*

The Waitangi Tribunal was established in 1975 to investigate
possible breaches by the government of its obligations under
the Treaty, but had no power other than to make recommenda-

tions. In 1991, six New Zealand tribes filed a claim — known as
Wai 262 - with the Tribunal for the recognition and protection
of the Maori kaitiaki relationships with taonga species and of
Maori traditional knowledge (Matauranga). In Maori culture,
kaitiaki refers to the concept of guardianship over the natural
world, and taonga refers to a treasured possession, whether tan-
gible or intangible.

Wai 262 claimants argued that the government of New Zea-
land had a responsibility to guarantee these rights under the
Treaty of Waitangi. The Wai 262 Claim encompasses a range of
issues — from Maori arts and design to the genetic engineering
of native flora and fauna - and draws on several international
instruments including the uUN Declaration on the Rights of In-
digenous People (UNDRIP) the UN Convention on Biological Di-
versity (cBD) and the International Labour Organization (1LO)
Convention 169. For the purpose of this study, I focus on Wai
262 as it relates to the PVR Act and to UPOV 91.

The Waitangi Tribunal issued its final report in 2011, after
more than three decades. With respect to PvPp, the Tribunal stated:

(...) while Maori have no proprietary rights in taonga species,
the cultural relationship between kaitiaki and taonga species is
entitled to reasonable protection. We support the Crown'’s pro-
posed changes to the Plant Variety Rights Act, but recommend
that any new PVR legislation also include a power to refuse a
PVR if it would affect kaitiaki relationships with taonga species.
In order to understand the nature of those relationships and the
likely effects upon them, and then to balance the interests of
kaitiaki against those of the PVR applicant and the wider public,
the Commissioner of PvRs should be supported by the same
Maori advisory committee that we recommend becomes part of
the patent regime.?8?

Another decade passed before the government announced
in 2020 that it would set up a “whole-of-government” process
known as Te Pae Tawhiti (“Our Future”), to address the recom-
mendations of the Wai 262 Report.*83

In addition to claim Wai 262, the review of the PVR Act was
further delayed by the 2008 launch of the Trans-Pacific Partner-
ship (TPP) negotiations. Indeed, a requirement to accede to upov
91 was being negotiated at the insistence of the us. In 2017, New
Zealand ratified the TPP and resumed the PVR Act review pro-
cess. The following year, the trade agreement — renamed Com-
prehensive and Progressive Agreement for Trans-Pacific Part-
nership (cpTpp) following the withdrawal of the Us — was signed.

The cprpp Agreement includes an obligation to become a
party to the upov 1991. However, an Annex specific to New Zea-
land - Annex 18-A - stipulates that within three years of the
date of entry into force of this Agreement (that is, by December
2021), New Zealand must either (a) accede to uPOV 91; or b) adopt
a sui generis plant variety rights system that gives effect to upov
1991. Paragraph 2 stipulates that this should not “preclude the
adoption by New Zealand of measures it deems necessary for the
protection of indigenous plant species in fulfilment of its obliga-
tions under the Treaty of Waitangi, providing that such measures
are not used as a means of arbitrary or unjustified discrimina-
tion against a person of another Party.” Paragraphs 3 and 4 con-
cern the relationship between Annex 18-A and the dispute set-
tlement provisions of the Agreement.’®+ A general “Treaty of
Waitangi exception” clause has been included in every trade



agreement signed by New-Zealand since 2000. However, it is the
first time such an exception has been explicitly set out in rela-
tion to the upov Convention in a trade agreement worldwide.

The TPP/CPTPP negotiations were conducted under a formal
secrecy pact. A group of Maori claimants denounced the gov-
ernment's failure to engage with them over the TpP and Annex
18-A and lodged a claim with the Tribunal of Waitangi before
the end of the negotiations on the grounds that the agreement
was a breach of Maori rights and Crown obligations under the
Treaty. The Tribunal held an urgent hearing after the text of the
cpTPP was made public, followed by a hearing on specific issues
including the UPOV 1991 obligation.’®> One of the concerns
raised by Maori claimants was that there was no agreed defini-
tion of “indigenous plant species” and that the term may encom-
pass only a small set of taonga species.*8¢
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In 2019, the government released a Cabinet paper on the
PVRs Act review.’7 In this paper, the government took the posi-
tion that acceding to UPOV 91 was incompatible with meeting its
obligations under the Treaty of Waitangi. The government there-
fore proposed adopting most UPOV 91 requirements by way of
standalone legislation specific to New Zealand. In other words,
New Zealand would “give effect” to upov 91 while officially re-
maining a member of upov 78 (the second option under Annex
18.A).

The proposals put forward in the Cabinet Paper include: 1)
disclosure requirements in PBRs application; 2) the ability to re-
fuse the grant of plant variety rights if kaitiaki relationships are
affected and cannot be mitigated to a reasonable extent; 3) the
ability for the Commissioner to refuse a name for a new variety
if the registration or use of that name would offend a significant

SOME LEGISLATIVE IMPLICATIONS OF ADHERING TO THE 1991 ACT "3

As New Zealand is in the process of passing a new PVR
Act that will “give effect” to UPOV 91, this section
outlines what will be the main changes with respect to
the PVR Act 1987.

In the explanatory note on the new PVR bill, the govern-
ment states that “The ability to refuse a PVR on the
basis of its impact on kaitiaki relationships effectively
adds a new condition for granting a PVR and this is not
consistent with UPOV 91. This Bill, therefore, “gives
effect” to UPOV 91 by aligning the regime with UPOV 91
to the fullest extent possible while also meeting the
Crown's Treaty of Waitangi obligations”.'”* This means
that the new PVR Act will include most of the provisions
of the 1991 Act, including those concerning the defi-
nition of terms, conditions of protection, duration of the
breeders’ rights, types of acts that require the autho-
rization of the breeder, and extension of protection

to harvested material. When compared with the PVR Act

(1987):

- The types of acts protected will be extended from “to
produce for sale and to sell” to encompass production
or reproduction (multiplication), conditioning for
the purpose of propagation, exporting, importing and
stocking;

- The duration of protection will be extended from 23 to
25 years for trees and vines;

- The exclusive rights of the plant breeder will be
extended to harvested material, and any product made
directly from harvested material, when the breeder
has not had a reasonable opportunity to assert their
rights in relation to the propagating material from
which it is derived;

- Protection will be extended to EDV, but New Zealand
has provided (arguably) a more precise and narrow
definition of EDV as “copycat” varieties which only
change the initial variety in a commercially insig-
nificant way."”> The new Bill introduced in parliament
defines an EDV as a variety that does not exhibit

any important (as opposed to cosmetic) features that

differentiate it from the initial variety it was derived

from. The explanatory note specifies that “there is still
significant debate within the international plant
breeding community as to how to define an EDV, and
the intent of this approach is to provide greater clarity
on this question”;1%

- The exception for acts done for non-commercial
purposes will be limited to “acts done for private or
non-commercial purposes”;

- New Zealand will incorporate the optional exception
for the use of farm-saved seeds, with the possibility of
introducing limitations to this right under the Regula-
tions if the different sectors come to an agreement.'”’
As in Brazil, the farmers’ exception is a sore point
between farmers and domestic/foreign plant breeders.
Seed saving is a common practice for some grains
(e.g., wheat, barley) and most farmers oppose restrict-
ing this right.

The new PVR Act will differ from UPOV 91in that it will
implement additional conditions for “indigenous plant
species” and “non-indigenous plant species of special
significance”, to be listed in regulations following
consultations. For these plant species, the recommenda-
tions of the Waitangi Tribunal will be implemented.

For example, the Maori Plant Varieties Committee will be
empowered to refuse a grant that would affect the
kaitiaki relationship. As for disclosure of origin require-
ments, some origin and breeding information is already
required in the technical questionnaire submitted with an
application. Furthermore, under the new regime, breeders
will be required to disclose if their application involves
either indigenous species or non-indigenous species of
significance, along with any engagement they have

had with kaitiaki pre-application.’”® When the process of
addressing the issues raised in the Wai 262 Report is
completed, further amendments to the PVR Act may be
needed in relation to disclosure of origin requirements.'?
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section of the Maori community; and, 4) the establishment of a
Maori Advisory Committee to, among other functions, make a
determination on the impact of a PVR grant on kaitiaki relation-
ships with taonga species.

New Zealand is treading a fine line. As one patent attorney
and lawyer notes, the nuances of its position are likely to be lost
on the wider upov community.’88 But some Maori are also voic-
ing concern that the proposed measures may not genuinely pro-
tect their rights and interests. A consultation process was held
in the context of the PVR Act review, including technical work-
shops with industry and Maori representatives in 2017, and a
broader public consultation in 2018-2019. In response to con-
cerns raised during the consultations, the expression “non-in-
digenous species of special significance” was added to include
species that are not endemic to New Zealand but are nonetheless
“treasured” by Maori.

In its Report on the Crown's Review of the Plant Variety
Rights Regime, released in 2020, the Waitangi Tribunal remarked
that claimants’ concerns over “the long-delayed reform to a plant
variety rights regime — which all parties accept does not meet the

Crown's Tiriti/Treaty obligations — speaks to a number of im-
portant issues” which “range from important world view or par-
adigm conflicts to more practical concerns about process”.*®? The
Tribunal also acknowledged that there are significant differences
of opinion over the interpretation and operation of Annex 18-A.»9°
Some Maori have demanded that the government not proceed
with the PVR Act review until the process of implementing the
Wai 262 recommendations is completed, which would imply not
meeting the Annex 18-A deadline.’»*

Following the 2019 Cabinet Paper, the government started
drafting new legislation. The pvR Bill was introduced in Parlia-
ment in May 2021. Once the bill is introduced, it will go before
a select committee, where there will be a last opportunity for
public input. The government will also begin consultations on
changes to the pvR Regulations. The government has signalled it
may seek a short extension to comply with the December 2021
cpTPP deadline.’9? The New Zealand government is engaged in a
complex balancing act, and it will be interesting to see the de-
tails of the bill and how it will be received.

2.8 Norway

OVERVIEW OF THE LEGAL FRAMEWORK?%0

Norway enacted PBRs legislation in 1993 and joined the upov
under the 1978 Act the same year. As of 2021, 1P rights to plant
varieties are governed by the Plant Breeders' Rights Act (1993)
and its Regulations (1997).2°* A series of minor amendments
were made to the PBRs Act over the years, but these did not
change the substance of the law. The PBRs Act is largely based on
the 1978 Act, with the exception of the term of protection of
twenty years (twenty-five years for trees and vines) and the fact
that PBRs extend to all genera and species of plants.2°2

It is worth noting that farmers’ rights over protected plant
varieties are not explicitly regulated in the PBRs Act and its Reg-
ulations. Most countries regulate these rights as “exceptions to
the rights of the plant breeder” (also known as the “farmer’s
privilege”). In contrast, Norway creates a legal space for the real-
ization of farmers’ rights as provided for in the Fao Plant Trea-
ty.2°3 In Norway, the language of “privilege” has not been applied.
The focus is on achieving a balance between the rights of farm-
ers and those of breeders. Farmers are entitled to save seeds
from their harvest of protected varieties for replanting in the
following season. Farmers can also exchange protected seeds
among themselves but are prohibited from selling them.2>4

The PBRs Act also includes a requirement to disclose the ori-
gin of plant material and traditional knowledge used in the de-
velopment of a plant variety when applying for PBRs.2°> Not do-
ing so is a punishable offence, but it does not affect the processing
of the application or the validity of the PBRs certificate.

The other relevant piece of legislation is the Food Act (2003),
a comprehensive legislation governing agriculture as well as
food production, safety and trade.2°® The Food Act includes reg-
ulations on variety release and the production and sale of seeds.27
As is the case with the PBRs Act, the term “farmers’ rights” is not
explicitly included in the Food Act. Farmers have the right to
save, exchange and sell farm-saved seeds in small quantities and
on a non-commercial basis (with the exception of seed pota-
toes2°8).2°9 A regulation adopted in July 2020 specifies that
non-commercial sale is allowed.?*® This means that, while a
farmer can sell a small quantity of leftover seed to a neighbour,
he or she cannot engage in the marketing of seeds through so-
cial media, for example.

Norway is not a member of the European Union, which is
itself an institutional member of upov g1. However, Norway is
part of the European Economic Area (EEA) and, as such, is bound
by the EU regulations considered to be EEA-relevant. While ag-
riculture at large is not EEA-relevant, seeds are. Norway is there-
fore bound by the myriad EU directives in the seed sector, nota-
bly the directives governing plant variety release and seed
marketing.?**

DEBATES AROUND PLANT VARIETY PROTECTION?"2

Norway has unique growing conditions due to its high latitude
and sunlight pattern. Plant breeding is considered essential to
maintaining plant varieties adapted to these conditions and to



ensuring the country’s self-sufficiency in terms of food produc-
tion.?3 The country only has one plant breeding company, Gram-
inor Ltd., a private company structured as a cooperative, created
in 2002. Among its shareholders are the two largest Norwegian
farmer cooperatives involved in the seed business. Roughly two-
thirds of its income comes from royalties and one-third from
governmental funding.*4 In the 2000s, Graminor had difficulty
recouping its expenses with the revenue from the royalties it
collected under the pBRs Act. To increase its revenues, it ap-
proached the government to amend the PBRs Act and strengthen
plant variety protection, in line with upov 91.

A draft law that would have brought Norway's PBRs legisla-
tion closer to upOV 91 was made available for public consulta-
tion in 2005. The main farmers' unions and some members of the
scientific community opposed the bill. Later that year, an alliance
of socialist, labour and environmentalist parties formed the gov-
ernment and a former member of the main national farmers’
union was appointed as the Minister of Agriculture. One of his
first decisions in office was to reject the bill to amend the PBRs
Act on the ground that it would undermine farmers’ rights. More
specifically, the government argued that the amendments would
have imposed too many limitations on farmers' rights to save,
re-use and exchange seeds; and that they would have forced
farmers to buy seeds every year. At the time, Norway explicitly
upheld its right to remain a upOv member under the 1978 Act,
which in its view offered a better balance between farmers’
rights and pBRs.?> The increase in revenues resulting from the
proposed amendments would have been insufficient in any case,
in addition to weakening public support for plant breeding and
negatively impacting farmers' rights and agrobiodiversity.>*® In
compensation, the Norwegian government offered stronger sup-
port to the plant breeding company Graminor.?'7

For a government to take such a strong stance on farmers’
rights is noteworthy. However, Norway's unique growing condi-
tions meant that the government was aware of the importance
of maintaining a domestic plant breeding industry and of pre-
serving agrobiodiversity. Norway has a tradition of plant breed-
ing and conservation among a small but dedicated community
of farmers, and the government was receptive to their concerns.
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Moreover, Norway had been an active proponent of the FAO In-
ternational Treaty on Plant Genetic Resources for Food and Ag-
riculture (ITPGRFA), or Plant Treaty, throughout its negotiation
(1994-2001).28 The Fridtjof Nansen Institute (FNI) and Oikos—
Organic Norway (now Organic Norway), respectively a research
institute and an NGO, played a key role in addressing the impli-
cations of the legislative proposals concerning the PBRs Act and
the seed legislation. They liaised with government institutions,
plant breeders and farmers’ unions (the Norwegian Agrarian
Association and the Norwegian Farmers' and Smallholders’
Union) and facilitated a joint understanding among them.

Notwithstanding all this, Norway's ability to regulate plant
variety release and seed marketing was circumscribed by its
membership in the European Economic Area (EEA). Around the
same period in which amendments to the PBRs Act were debat-
ed and rejected domestically, Norway passed new regulations to
conform to EU regulations in the matter of plant variety release
and seed marketing. The EU directives prohibited the exchange
and sale of seeds and propagating materials for commercial use.
However, Norway omitted the words “for commercial use”
when it incorporated this provision from the EU directive into
its domestic legislation, resulting in a drastic ban on the circu-
lation of plant materials. In Norway, these new regulations rep-
resented a radical change, from an environment in which farm-
ers could liberally exchange, give away and sell seeds among
themselves to one in which these customary practices were
suddenly completely prohibited.?*9 Following a consultation
process facilitated by FNI and Oikos-Organic Norway, and in-
volving all stakeholders, including government institutions, the
government proposed changes to the regulations in 2009. These
proposals were opened for public consultation, but this did not
result in substantive changes, mainly because the government
was constrained by the obligation to abide by the EU regula-
tions.?>° Nevertheless, under the amended regulations to the
Food Act adopted in 2010, farmers were once again allowed to
save, exchange and sell seeds among themselves in small quan-
tities and on a non-commercial basis (with the exception of seed
potatoes). The terms “non-commercial” and “small quantity” are
not further defined.

Since Norway's legislation is based on UPOV 78,

adhering to UPOV 91 would involve significant changes:

- The scope of PBRs would be expanded beyond
production, importation and sale, to encompass
conditioning, exporting and stocking;

- The exclusive rights of the plant breeder would be
extended to harvested material, including entire plants
and parts of plants, obtained through the unautho-
rized use of propagating material of the protected
variety, unless the breeder has had a reasonable
opportunity to exercise their rights in relation to the
original propagating material;
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- The concept of EDV would have to be incorporated,
potentially restricting the scope of the breeders’
exemption;

- Exchange and non-commercial sale of PBRs-protected
varieties would be prohibited. Farmers' right to save
and use farm-saved propagating material from
protected varieties would be restricted according to
certain criteria (particular crop or species, area
planted, etc.). Seed saving would become conditional
on the payment of royalties to the PBRs holder.
Small farmers would only retain this right if the new
law includes an exception to this effect.
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In a “National Strategy for the conservation and sustainable
use of genetic resources for food and agriculture” adopted in 2019,
Norway states: “The work on Farmers' Rights in Norway should be
continued, for example through securing the easy access to genet-
ic resources and continued participation in decision-making pro-
cesses. Norway's farmers should continue to be able to use farm-
saved seeds and their own live animals in their production”.?**

The issue of joining UPOV 1991 has not been raised since the
proposal to amend the PBRs Act was defeated in 2005 and there
seems to be a wide consensus in Norway in favour of the status
quo. With the rise of the Centre Party (previously the Agrarian
Party), which has a strong rural base, it is unlikely that a propos-
al to move toward upov 91 will be proposed in the near future.??

Ironically given its decision to remain party to upov 78§,
Norway has promoted UPOV 91 in trade agreements with coun-

tries in the Global South through its membership in the Euro-
pean Free Trade Association (EFTA). The countries that have
committed to UPOV 91 by entering into bilateral trade agree-
ments with the EFTA include Morocco, Jordan, Lebanon, Egypt,
Indonesia and some Central American countries. Other FTAs are
currently also under negotiation with a number of other coun-
tries. The provisions of these agreements concerning UPOV are
usually worded as “The State Parties to this Agreement which
are not parties to one or more of the Agreements listed below
shall undertake to obtain their adherence to (...)."” This wording
means that Norway, by virtue of already being a upov member,
can remain a party to the 1978 Act, whereas EFTA’s trade part-
ners are required to join the 1991 Act.??3 In July 2020, 250 orga-
nizations from 60 countries denounced this double standard in
an open letter.224

2.9 South Africa

OVERVIEW OF THE LEGAL FRAMEWORK

PBRs were introduced in South Africa in 1961, the same year
uPOvV was established. In 1977, South Africa became upoOV's
tenth member under the 1978 Act. A revised Plant Breeders'
Rights Act modelled on uPOV 91 was passed in 2018 to replace
the PBRs Act of 1976, last amended in 1996.225 However, the new
PBRs Act will only come into effect when the Regulations are
approved, which is slated for 2021. The following discussion is
based on the PBRs Act (2018), since it is only a question of time
before it comes into effect.

The PBRs Act (2018) follows the text of UPOV 91 concerning
the scope of protection given to the PBRs holder - including the
types of acts, and the extension of protection to EDv, harvested
material and products made directly from harvested material
(Art.7). All plant genera and species are eligible for PBRs (Art.15.1).

Some provisions of the PBRs Act (2018) go beyond the min-
imum requirements of upov g1. The period of protection is ex-
tended to up to 30 years for “particular kinds” of plants (these
are not defined in the Act), which is beyond the minimum dura-
tion of 20 or 25 years required by upov 91 (Art.8.1). The Act
also prevents the issuance of a compulsory license for the dura-
tion of the certificate of PBRs protection (Art.9.2). As regards
the farmer’s exception, the Act stipulates that certain uses by
farmers do not constitute an infringement of the PBRs, with the
specifics to be defined in the Regulations (this is discussed in
more detail in the next section). PBRs infringement is liable to a
fine and/or to imprisonment for up to ten years (Art.55.1).

DEBATES AROUND PLANT VARIETY PROTECTION

Unlike most African countries, the South African seed sector is
highly industrialized, commercialized and centralized. It is

dominated by large multinational and domestic seed companies
that produce and sell genetically uniform, commercially-bred
seed varieties, which have replaced genetically variable tradi-
tional varieties. A marginalized farmer-managed seed system
continues to exist alongside the dominant commercial seed sys-
tem, but its extent is unknown.226

In 1977, South Africa became the first country in the Global
South to join upoOV, nearly two decades before other countries
followed suit in the wake of the TRIPS Agreement.??” At the time,
UuPOV only had nine members, all of them European countries.??8
South Africa was also the only country from the Global South to
take part in the negotiations over the 1991 revision of the upov
Convention.??9 Interestingly given its participation in revising
the Convention, it was in 2020 the only African member of the
uPovV that was a signatory to the 1978 Act. All the other African
countries and institutional organizations joined upPoOV after 1999
and thus automatically acceded to the 1991 Act.3°

And vyet, while South Africa is a signatory to the 1978 Act,
the revised PBRs Act adopted in 2018 is modelled on upov 91.In
fact, several key elements of upov 91 — for example the term of
protection of 20/25 years, the extension of protection to all
plant genera and species, and the concept of EDV - had already
been included in the pPBRs Act (1976) through a series of amend-
ments passed in the 1990s.

The 2018 revision of the PBRs legislation was supported by
the South African seed industry and by philanthro-capitalist
groups such as the Gates Foundation's Alliance for a Green Rev-
olution in Africa (AGRA). Founded in 1989, the South African
National Seed Organization (SANSOR) represents the interests
of the seed industry and is a member of the International Seed
Federation (1SF). SANSOR defends strong PBRs and a streamlined
seed certification process, and supports amending the seed and
1P legislation accordingly. SANSOR also supports South Africa’s
accession to UPOV 91.23



African Centre for Biodiversity (AcB), a South African-based
NGO, has played a key role on issues related to pvp and farmers’
rights at the national, regional and international level.?3> AcCB
has monitored legislative proposals on seed laws (the Plant Im-
provement bill), plant variety protection (the pPBRs Act and the
pvP Protocol of the Southern African Development Communi-
ty) and South Africa’s accession to UPOV 91. ACB has also pro-
duced detailed analyses of these proposals and their implica-
tions from the perspective of farmers’ rights and the preservation
of agrobiodiversity.?33 When the PBRs bill came up for discus-
sion in 2017-2018, farmer organizations in several provinces,
with the support of ACB, organized provincial consultations, a
public awareness campaign and petitions.?3¢ ACB argues that
South Africa should retain its right to continue as a member of
upov 78, which is fully compliant with Article 27.3(b) of the
TRIPS Agreement. ACB argues that promoting farmers’ rights to
save, use, exchange and sell farm-saved seed is essential to the
maintenance of farmer-managed seed systems, which play a vi-
tal role in food production and crop biodiversity.?35> ACB warns
that even if the PBRs Act complies with upov 91, formally ac-
ceding to the 1991 Act would make it much more difficult to
amend its legislation in the future.?3

As elsewhere, farmers’ rights to seeds have been the most
contentious issue during the revision of the pBRs legislation.
When the PBRs Act (1976) was amended in 1996, a provision
modelled on Article 15 of uPOV 91 (the farmer’s exception) was
inserted. This provision allowed farmers to save seeds for their
use, but not to exchange or sell them.?37 In contrast, Article 10 of
the PBRs Act (2018) was drafted in a way that leaves consider-
able room for the Ministry of Agriculture, Land Reform and
Rural Development to make provisions in the Regulations to
allow the implementation of farmers’ rights to save, use, ex-
change and sell seeds.

With respect to a farmer's right to use a protected variety,
Article 10 states that the Ministry of Agriculture must deter-
mine the categories of farmers that may be exempted, as well as
the categories of plants and types of use.23® The Minister can
also determine, where applicable, conditions for the payment of
royalties and labelling requirements. In its position paper on
accession to UPOV 91, SANSOR states that it supports the farm-
er's exception in principle, but that the latter will “need to be
drafted with due consideration of the purpose of Pvp".23 In the
past, the Ministry of Agriculture has proven receptive to con-
cerns over farmers’ rights to seeds. For instance, it has taken
into account several comments and suggestions made by Afri-
can civil society, and has conducted a pilot study of small farm-
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ers' seed saving practices and understandings of the farmer's
exception.?4° In early 2021, the Ministry of Agriculture was fi-
nalizing the Regulations, and planned on publishing them later
that year.24* The draft Regulations of the pBRs Act (2018) will be
published in the Government Gazette and stakeholders will be
invited to submit comments before they are approved by the
Ministry of Agriculture.

In addition to considering the ratification of urPov 91, the
South African government is considering becoming a party to
the Fao Plant Treaty. In early 2021, in a significant move, ACB
took position against South Africa’s accession to the Plant Trea-
ty.242 AcB argued that the Treaty was fundamentally flawed be-
cause industry benefited from accessing plant genetic resources
through the multilateral system (MLS), while the farmers’ rights
provisions and benefit-sharing mechanism remained a dead let-
ter. Importantly in the context of the present study, ACB ex-
pressed concern that South Africa’s accession to the Plant Trea-
ty could be used as leverage to press for South Africa’s accession
to UPOV 91.

At the regional level, the Southern African Development
Community (sADC)?43, of which South Africa is part, is develop-
ing a Protocol for Protection of New Varieties of Plants mod-
elled on UPOV 91.244 In 2014, the Alliance for Food Sovereignty
in Africa (AFsa), led by AcB and other southern African organi-
zations and NGOs, voiced concerns over the draft protocol
during a regional workshop. While these groups were critical of
the protocol as a whole, they focused on two specific aspects:
the lack of a provision on the disclosure of origin, and the pro-
vision concerning farmers’ rights.

After heated discussions, the governments agreed to include
arequirement in the PBRs application to declare that the genetic
material used for developing the variety was lawfully acquired.
The governments also agreed to change the wording of the
farmer’s exception. The original provision was extremely nar-
row: only subsistence farmers could save seeds for replanting
on their own holdings. In contrast, the amended provision al-
lows farmers to save, sow, re-sow or exchange, for non-com-
mercial purposes, seeds of a protected variety within reasonable
limits and subject to the legitimate interests of the plant breed-
er. The scope of this provision hinges on how key terms — name-
ly, “non-commercial”, “reasonable limits” and “legitimate inter-
ests” — will be interpreted, but it is undeniably broader than the
original proposal. The government of South Africa was one of
two governments (with Botswana) to support the AFSA propos-
al.245 The Protocol was adopted in 2017 but, as of 2020, had not
received enough signatures to come into effect.

The PBRs Act (2018) is compliant with UPOV 91 as
regards the genera and species to be protected, the
types of acts, duration of protection, harvested material
and EDV. It is not yet known how the Regulations will
define Article 10, which concerns farmers' rights to save,
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use, exchange and sell seeds from protected varieties,
but the wording of the PBRs Act allows for more flexibili-
ty than UPQOV 91. In any case, formally acceding to the
1991 Act would make it more difficult for South Africa to
amend its legislation in the future.
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3
Comparative Analysis

A comparative reading of these case studies reveals both a wide
range of scenarios and several common threads.

South Africa, New Zealand, Argentina and Chile introduced
plant variety protection in their legislation earlier - in the 1960s
and 1970s. The remaining countries — Colombia, Ecuador, Nor-
way, Brazil and China - introduced pvP legislation in the mid to
late 1990s, shortly before joining uPOV as a way to meet their
obligations under the wro TRIPs Agreement. Membership in
UPOV has been touted by the seed industry, some governments
and the upoV itself as the best option for countries to meet their
obligations under TRIPS Article 27.3(b). However, by joining
UpPOV, these countries relinquished the option, available under
the TRIPs Agreement, to develop sui generis legislation in the
area of 1p and plant varieties, adapted to their own reality.

Table 1- INTRODUCTION OF PVP LEGISLATION
AND UPOV MEMBERSHIP

PVP legislation UPOvV
Country introduced membership
South Africa 1961 1977
New Zealand 1973 1981
Argentina 1973 1994
Chile 1977 1996
Colombia 1993 1996
Ecuador 1993 1997
Norway 1993 1993
Brazil 1997 1999
China 1997 1999

In addition to the idea that a country must join upov to fulfill its
TRIPS obligations, another common misconception is that once

a country is party to UPOV, it must necessarily move toward

uPOV 91. The fact that the government of Norway explicitly up-

held its right to remain a member under the 1978 Act is an apt
reminder that this ought not be the case.

Norway stands out as a country that took an official stance
to remain with upPov 78 because it offers, in its view, a better
balance between farmers’ rights and pBRs. However, each coun-
try, in its own way, is searching for flexibility in how it regu-
lates PBRs — a flexibility not available under the 1991 Act. Sig-
nificantly, New Zealand acknowledged that acceding to upov 91
would violate the Treaty of Waitangi. In order to ratify the cpTPP
Agreement, New Zealand will “give effect” to the main provi-
sions of UPOV 91 while officially remaining a party to upov 78
in order to retain the flexibility necessary to protect Maori
rights. Even China, whose government seems intent on intro-
ducing UPOV 91 norms in its domestic legislation, wants to do
so on its own term without becoming externally bound by the
1991 Act.

A second common thread is the extent to which the
strengthening of PBRs has been controversial. In all the coun-
tries discussed in this study, legislative reform pushed by the
domestic and foreign plant breeding industries with the sup-
port of some foreign governments has prompted widespread
debates and mobilization. Strong opposition and, in some cases,
judicial action have either stopped or mitigated these legislative
reforms. Farmer, peasant and Indigenous organizations, and
NGOs working to support peasant seed systems and agrobiodi-
versity have been at the forefront of these mobilizations. But, as
is the case in Argentina, Brazil and New Zealand, even large
farmers are divided over the strengthening of PBRs - in particu-
lar over restricting farmer’s right to save seeds for replanting
and strengthening sanctions for pBRs infringement.

Here is a concise summary of the mobilizations around pvp
in each of the countries discussed in the study:

- In Argentina, repeated attempts at amending the Seed Law
(1973) over the past two decades have failed because a broad
coalition of farmers' unions, Indigenous movements and so-
cio-environmental NGos fiercely defended the right to save
seeds for replanting;



- In Brazil, as in Argentina, repeated attempts to amend the
pVvP Act (1997) over the years have also failed because of op-
position from farmers' organizations and NGOs supporting
agroecology and family farming. The latest attempt to amend
the PvP Act, in 2017, stumbled because the different sectors
(plant breeders, seed producers and farmers) could not reach
an agreement and because large rural producers want to re-
tain the right to save seeds;

- In Chile, broad-based opposition from peasant and Indige-
nous organizations prevented the amendment of the PBRs Act
(1994) and the ratification of uPov 91 for over a decade in
spite of multiple FTA commitments to this effect;

- In Colombia, massive grassroots mobilization and a national
agrarian strike succeeded in suspending Resolution 970,
which would have introduced draconian conditions for seed
production, storage and certification. Both the upov 91 ratifi-
cation bill and the introduction of penalties for PBRs infringe-
ment in the Penal Code were successfully challenged in the
Constitutional Court;

- In Ecuador, peasant and Indigenous organizations participat-
ed directly in the development of new legislation on seeds
and agrobiodiversity. They were successful in some of their
demands, but continue to contest several provisions of the
new Seed Law (2017) and its Regulations before the Constitu-
tional Court;

- In China, some farmers’ organizations, agricultural research
institutions and csos obtained the withdrawal of upov 91
provisions during the revision of the Seed Law (2015) and
have since been engaged in public consultations over the re-
vision of the pvp Regulations (1997);

- In New Zealand, the Maori Indigenous people have spent
three decades defending their kaitiaki (guardian) relationship
to Indigenous flora and fauna and their traditional knowl-
edge. This led the government to negotiate a derogation from
the obligation to adhere to UPOV 91 under the cPTPP regional
trade agreement;

- In Norway, the participation of NGOs, farmers’ unions and
plant breeders in public consultations on amendments to the
PBRs Act (1993) and to the seed legislation played a key role
and influenced the outcome, in particular the decision of the
government to drop the bill to amend the PBRs Act and re-
main a party to the 1978 Act;

— Finally, in South Africa, NGOs and farmers’ organizations
mobilized to defend farmers’ rights to save, exchange and sell
seeds from protected varieties in the context of the revision
of the PBRs Act (2018) and of the ongoing development of the
Regulations.

So controversial is UPOV 1991 that several people interviewed in
the context of this study - from both civil society and the public
sector — were of the opinion that the ratification of upov 91 was
unlikely to come about through a domestic legislative process,
but would only happen if it were externally imposed by an FTA.

It is important to note that the political participation of
farmers’ organisations is a right recognized under the FAo Plant
Treaty and UNDROP.24® In some cases, UPOV 91 is adopted in the
absence of a participatory process, as was the case with the bi-
lateral trade agreements signed by Chile in the 2000s. Since
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trade agreements are negotiated behind closed doors, farmers’
organisations are excluded from the discussions. The Tpp/
CPTPP negotiations, for example, were conducted under a for-
mal confidentiality pact, which is the reason why the New Zea-
land government could not provide any information about the
negotiations to the Tribunal of Waitangi. When farmers’ organi-
zations have the opportunity to meaningfully engage in political
processes, as was the case in Ecuador and Norway, the outcome
is almost invariably the rejection of upov 1991. This begs the
question of whether UPOV 91 can be adopted if farmers’ right to
participation, enshrined in other international agreements or
instruments, is fulfilled.

A third common thread among the case studies is that, of all
the provisions of the 1991 Act, the most controversial are those
related to farmers’ rights. upov and the plant breeding industry
seek to restrict the farmer’s exception as much as possible in
order to ensure the largest possible market for commercial
seeds. Farmer and Indigenous organizations counter that sav-
ing, exchanging and selling seeds represent not a privilege but a
right, enshrined in the Constitution, the Fa0 Plant Treaty and
UNDROP. They also contend that these practices are essential to
the maintenance of peasant seed systems, the agrobiodiversity
and knowledge embedded in them, and ultimately food sover-
eignty.

Except for Colombia, all countries provide for broad “own
use” exceptions that allow farmers to save seeds from protected
varieties for replanting on their own farm without any restric-
tions. Colombia has the most restrictive farmer's exception. It is
limited for some crops by size of planted area and amount of
seeds and there is no exception for fruits, ornamentals and
trees. This type of limited exception is in line with upov’s inter-
pretation of the 1991 Act. In Brazil, Ecuador and Norway, farm-
ers can also exchange seeds from protected varieties among
themselves. In addition, in Ecuador, farmers can sell seeds of
protected varieties for non-profit purposes, meaning that farm-
ers can sell seeds on a small scale, for example to their neigh-
bours, but not engage in larger marketing operations (the farm-
er's exception does not encompass fruits, ornamentals and
trees). In South Africa, the scope of the farmer’s exception under
the PBRs Act (2018) is yet to be determined in the Regulations.
The pBRs Act, however, provides flexibility to define a broad
“own use” exception in the Regulations.

As we have seen, exceptions to the exclusive rights of the
breeder are more restricted under the 1991 Act than under the
1978 Act. Article 15.1 of upov 91 allows the use of protected
varieties for private and non-commercial purposes; and Article
15(2) allows for countries to include an optional exception to
permit farmers to save seeds for replanting on their farm. How-
ever, the optional exception must be “within reasonable limits
and subject to the safeguarding of the legitimate interest of the
breeder”247 upov guidance regarding Article 15(2) suggests a
variety of ways in which the “own use” exception can be re-
stricted: it can be limited to certain crops (for example to cere-
als, but not to fruits, ornamentals and vegetables) or restricted
on the basis of the size of holding, crop area, crop value or pro-
portion of harvest.

uPOV also suggests that “for those crops where the optional
exception is introduced, a requirement to provide remuneration
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to breeders might be considered as a means of safeguarding the
legitimate interests of the breeders”24® In other words, seed
saving could be made conditional on the payment of royalties. It
is ultimately up to each country to determine the parameters of
this optional exception, but the sort of “broad” farmers’ excep-
tion in force in these countries would be further restricted if
they were to accede to the 1991 Act.

Fourth, one of the main reasons why countries have not ac-
ceded to the 1991 Act is that it conflicts with other legal norms,
both internally and externally. In Colombia and Ecuador, this
includes the constitutional rights of Indigenous and Afro-Co-
lombian communities over their seeds, agrobiodiversity and ag-
ricultural practices and knowledge. In New Zealand, upov 1991
would violate Maori rights under the Treaty of Waitangi.

At the international level, all countries examined here, with
the exception of China, have either signed or ratified the Plant
Treaty. Under the Treaty, national governments commit to tak-
ing measures to protect and promote farmers' rights. This in-
cludes the rights to save, use, exchange and sell farm-saved seed
and propagating material.249 In direct contradiction to these
provisions, the 1991 Act further restricts farmers’ rights to save
seeds from protected varieties and prohibits seed exchange and
sales. In spite of upOV's assertion that the implementation of the
Plant Treaty and upov “should be compatible and mutually sup-
portive”?°, the contradictions are very real.?*

Not only are the contradictions real, they are becoming
more acute. On the one hand, the upov Conventions have
evolved in the sense of restricting the scope of farmers’ rights,
defined as privileges and exceptions to the 1p rights of plant
breeders. On the other hand, farmers’ rights have recently been

recognized as human rights with the 2018 adoption of the un
Declaration on the Rights of Peasants (UNDROP). Article 19 of
the Declaration recognizes the right to seeds. The first para-
graph reproduces the farmers’ rights provisions of the Seed
Treaty, including “the right to save, use, exchange, and sell their
farm-saved seed or propagating material.” Paragraphs 2-8, how-
ever, go further than the Seed Treaty. Paragraph 2 states that
“Peasants and other people working in rural areas have the right
to maintain, control, protect and develop their own seeds and
traditional knowledge.” Paragraphs 3-8 establish States’ obliga-
tions, including to “take appropriate measures to support peas-
ant seed systems and promote the use of peasant seeds and bio-
diversity” (Art.19.6).

The Declaration also affirms that “States shall ensure that
seed policies, plant variety protection and other intellectual
property laws, certification schemes and seed marketing laws
respect and take into account the rights, needs and realities of
peasants and other people working in rural areas” (Art.19.8).
Crucially, according to Art.2.4, States shall elaborate, interpret
and apply relevant international agreements to which they are
party, including those protecting 1p rights, in a manner consis-
tent with the Declaration.?>* Of the countries discussed here,
three voted in favour of the Declaration (Chile, Ecuador and
South Africa), four abstained (Argentina, Brazil, Colombia and
Norway) and one voted against (New Zealand). It is important to
note that when the UN General Assembly adopted UNDROP, it
called on all governments to implement the Declaration in good
faith, regardless of how they voted.?s3

Another area of conflict between the Plant Treaty and upov
are disclosure of origin requirements in Pvp applications. Chile

Table 2 - UPOV 91 PROVISIONS IN BILATERAL AND REGIONAL TRADE AGREEMENTS

Country Trade agreements involving PVP UPOV 91 membership required Status
Argentina EU-Mercosur FTA No Signed but not ratified
Brazil EU-Mercosur FTA No Signed but not ratified
Chile US-Chile FTA Yes Ratified
Japan-Chile FTA Yes Ratified
Australia-Chile FTA Yes Ratified
EFTA-Chile FTA No Ratified
CPTPP Yes Ratified
China RCEP No Signed but not ratified
EFTA-Hong Kong, China No Ratified
Colombia US-Colombia FTA Yes Ratified
EFTA-Colombia FTA No Ratified
Ecuador EU-Ecuador FTA No Ratified
EFTA-Ecuador FTA No Ratified
US-Ecuador FTA - Under negotiation
New Zealand CPTPP Yes Ratified
Norway Multiple EFTA FTAs Yes? Ratified
South Africa SADC PVP Protocol No Signed but not ratified




provides a concrete illustration: a provision for the disclosure of
the origin of genetic material was dropped from the text of its
revised PBRs bill after being deemed unacceptable by the upov
Secretariat. UPOV argues that “disclosure of origin” represents
an additional condition not recognized by the upov Convention
and, therefore, that denying or invalidating PBRs on these
grounds would conflict with the Convention.?s5> Norway has
found a way around this: disclosure is a requirement and a pun-
ishable offence, but does not affect the processing of the appli-
cation or the validity of the PBRs. Ecuador offers the most devel-
oped legislation regarding disclosure of origin and access and
benefit sharing (ABs): when a variety has been obtained from
genetic resources originating in Ecuador or the Andean Com-
munity, the Ingenios Act allows for PBRs to be nullified if the
applicant does not provide an ABs agreement. New Zealand re-
quires some origin and breeding information in PBRs applica-
tions under the PVR Act (1987) and the government is consider-
ing how to integrate more fully the disclosure of information
concerning indigenous plant species under the new PBRs bill.

The 1991 Act of the upov Convention was adopted thirty
years ago. In the intervening three decades the international
legal framework governing human rights and environmental
law has greatly evolved, with the adoption of the Convention
on Biological Diversity (1992), the Fa0 Plant Treaty (2001), the
Nagoya Protocol (2010) and UNDROP (2018). In this context, “sui
generis pvP systems adopted outside of the upov Convention
framework - as permitted by TRIPS — may provide a way to
better balance rights and obligations relating to the Nagoya
Protocol?5®, Plant Treaty, and pvP."7 If anything, since human
rights prevail over intellectual property, the 1991 Act would
need to be renegotiated to adapt to the new international legal
framework.

A fifth common thread among the case studies is the exter-
nal pressure to join UPOV 91 through bilateral and regional
trade agreements involving 1p and pvPp. All nine countries are
engaged in at least one such agreement. In three cases — Chile,
Colombia and New Zealand - this includes a commitment to
adhere to the 1991 Act. The Us, Japan and Australia, in particular,
have been intransigent on this issue. Membership in upov 91 is
required in bilateral FTas signed with the us (Chile, Colombia),
Japan (Chile), Australia (Chile) as well as in the cpTpp (Chile,
New Zealand).

The obligation to adhere to UPOV 91 has been a contested
provision in trade negotiations. It was initially included in ne-
gotiations over the Eu-Mercosur FTA (Argentina and Brazil) and
RCEP (China), but was dropped in the final texts. As we have
seen, domestic opposition has prevented Chile from complying
with multiple FTA obligations to join upOV 91 for over a decade.
However, the looming entry into force of the cpTPP may in-
crease the pressure. As for New Zealand, it negotiated a special
clause in the cpTPP that gives it the option to adopt a sui generis
plant variety rights system that will “give effect” to upov 1991
without formally acceding to upov 91. Ecuador meanwhile ne-
gotiated the right to remain a party to upov 78 in its trade
agreements with the EU and EFTA. It is unclear whether it will
be able to maintain this option in the bilateral trade agreement
currently under negotiation with the us, since the latter system-
atically imposes UPOV 91 in its trade deals.
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In concluding, it is important to note that, even though all
countries discussed in this study are party to the 1978 Act, their
domestic PvPp legislation varies greatly with regard to the provi-
sions examined in this study. In fact, countries can be placed
along a continuum, from those whose legislation is in line with
upov 78 to those whose legislation is closer to upOV 91. Most
countries have incorporated at least one or two provisions of
the 1991 Act and Colombia and South Africa are the countries
that have incorporated the most uUpOV 91 norms into their do-
mestic legislation.

TABLE 3 - UPOV 91 PROVISIONS IN DOMESTIC
LEGISLATION?58
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Argentina 91 91 91 78 78 78
Brazil 78 78 78 78 91 78
Chile 91 91 78 78 78 78
China 78 78 78 78 78 78
Colombia 9129 9 91 N 91 91
Ecuador 78 9120 78 78 bl 78 78
NeW 261
Zealand 91 78 91 78 78 78
Norway 91 78 91 78 78 78
South 78
Africa 91 9 91 N 91 91262

Finally, it must be noted that this snapshot of the legislation
currently in force conceals important differences in ongoing
legislative processes. While Argentina, Brazil, Ecuador and Nor-
way are nowhere close to adhering to upov 91, Chile is under
severe pressure to do so. China and New Zealand, for their part,
are rapidly moving toward upPOV 91 standards even if they do
not formally join UPOV 91 in the near future.
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4
Conclusion

The countries discussed in this study have not acceded to the 1991
Act although they have been party to upov 78 for 20 to 40 years.
Some of these countries either belong to the world’s largest agri-
cultural producers and exporters — Argentina, Brazil and China
— or are major exporters in specific sectors, for example Colombia
(coffee, flowers), Chile (fruits), and New Zealand (dairy products).

The main reason put forward by upov and the plant breed-
ing industry to support the adoption of strengthened pvPp laws
along the lines of UPOV 91 is that this is a necessary condition
to attract private investment and to ensure the introduction of
better plant varieties by foreign breeders. The countries dis-
cussed in this study suggest that this argument is not necessar-
ily supported empirically. China, despite being party to upov
78, has the largest number of Pvp applications worldwide. The
government of New Zealand recently concluded there was no
evidence that the country was missing out due to foreign breed-
ers not introducing new plant varieties or because there was
insufficient return on investment in breeding programmes.2%3

To return to the central question underlying this study, a
number of reasons explain why parties to the 1978 Act have not
acceded to the 1991 Act in spite of internal pressure from the seed
and plant breeding industry, and of external pressure through bi-
lateral and regional trade agreements. In these countries, amend-
ments to the PvP legislation have been the object of broad debate
and public consultations. The role played by farmer and Indige-
nous organizations in these debates underlines the importance of
the right to participation enshrined in the Plant Treaty and UN-
DROP. In some cases, the result of these democratic processes has
been the strengthening of farmers’ rights — for example in Ecua-
dor and Norway. In other cases, the result has been to preserve
the status quo because UPOV 91 was simply too controversial (e.g.,
Argentina, Brazil and Chile). New Zealand represents yet another
scenario, with the “partial” adoption of urPoV 91.

Broadly speaking, however, it can be said that the countries
discussed here refrained from adhering to UPOV 91 because
they seek to retain some flexibility in how they regulate pvp and
farmers’ rights. Part of this flexibility has been relinquished by
joining upov 78 to meet the requirement of the TRIPS Agree-
ment instead of opting to develop a sui generis legislation. Ac-
ceding to uPOV 91 would narrow their options even further.

This study shows that countries as diverse as Argentina, Chi-
na, New Zealand and Norway believe it is in their best interest to
retain some flexibility by remaining party to upov 78 instead of
joining the stricter 1991 Act. This holds important lessons for
countries that are not yet members of upov. Indeed, these coun-
tries no longer have the option of joining under the 1978 Act, but
they still have the option of developing sui generis PvPp legisla-
tion. Moreover, the requirement that new members have their
legislation scrutinized by upov to certify whether it is in confor-
mity with the provisions of the 1991 Act means that they often
end up with stricter pvp legislation than countries that move
from the 1978 Act to the 1991 Act.?%4 Indeed, countries that are
already party to the 1978 Act are not subjected to such a rigorous
test when they accede to the 1991 Act. This explains why some
countries such as Canada, the us and Switzerland have managed
to retain broader farmer's exceptions with fewer restrictions on
seed saving than advocated by upov under the 1991 Act.2% New
upov members whose pvP legislation undergoes a strict scruti-
ny by the upov Secretariat are unlikely to be able to do the same.

Countries that are not yet members of UPOV are mostly lo-
cated in the Global South - in Africa, the Middle East, Central
Asia, South Asia and Southeast Asia.?%® In these countries, a
majority of people live in rural areas, and peasant seed systems
play a vital role in food production and agrobiodiversity conser-
vation. If countries with industrialized agricultural systems,
such as Norway and New Zealand, consider it is in their best
interest to remain party to UPOVv 78, this is even more true for
countries where family farming and peasant seed systems —
which rely on the ability to freely save and exchange seeds — are
central to rural livelihoods and food security.

Countries that are in the process of developing pvPp legisla-
tion should take heed of the experiences of countries that are
parties to upov 78. If there is one lesson to be learned from these
nine case studies, it is the importance of retaining flexibility to
adapt pvP laws to national needs and circumstances. Instead of
joining UPOV, these countries can develop pvP laws that balance
plant breeders’ rights with farmers’ rights. This would support
peasant seed systems and the conservation and sustainable use
of agrobiodiversity in line with the international legal frame-
work governing human rights and environmental law.



SEARCHING FOR FLEXIBILITY | October 2021 31

APPENDIX 1-LIST OF EXPERTS INTERVIEWED

Interview Name Position Date

1 David Jefferson Research Fellow ‘Harnessing Intellectual Property to 03/11/2020
Build Food Security’ ARC Laureate Project, University of
Queensland School of Law

2 Tamara Perelmuter Professor, Rural Sociology and Economy, Universidad 06/01/2020
de Buenos Aires, Argentina

3 Elizabeth Bravo Veldsquez Professor Universidad Politécnica Salesiana, Accién 07/05/2020
Ecolégica & RALLT, Ecuador

4 Mariam Mayet Executive Director, African Centre for Biodiversity, South 07/21/2020
Africa

5 Javier Carrera Coordinator, Red de Guardianes de Semillas de Ecuador 10/06/2020

6 Regine Andersen Research Director, Biodiversity and Natural Resources, 10/07/2020
Fridtjof Nansen Institute, Norway

7 Ana Lucia Bravo Policy advisor, Red de Guardianes de Semillas de Ecuador 10/20/2020

8 Bell Batta Torheim Senior Advisor, Ministry of Agriculture and Food, Norway 11/18/2020

9 Germdn Vélez Director, Grupo Semillas, Colombia 11/27/2020

10 Ricardo Zanatta Coordinator, Servico Nacional de Protecdo de Cultivares, 12/09/2020
Brazil

1 Teresa Aglero Teare Analyst, Departamento de Sustentabilidad y Cambio 12/09/2020
Climdtico, Oficina de Estudios y Politicas Agrarias (ODEPA),
Ministry of Agriculture, Chile

12 Kristin Bgrresen Managing Director, Graminor, Norway 12/21/2020

13 José Cordeiro de Aradjo Legislative consultant (retd), Agricultural Policy, Chamber  01/19/2021
of Deputies, Brazil

14 Li Judan Associate Professor, Institute of Law, Chinese Academy 01/24/2021
of Social Sciences, China

15 Jane Kelsey Professor, Faculty of Law, University of Auckland, Aotearoa 03/22/2021
New Zealand

16 Rory McLeod Lead Adviser, APEC Policy Division, Ministry of Foreign 04/13/2021
Affairs and Trade, New Zealand
(Former Lead IP negotiator for the TPP)

17 Warren Hassett Senior Advisor, Corporate Governance and IP Policy, 04/19/2021

Ministry of Business, Innovation and Employment, New
Zealand
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ABRASEM

ACB

ACOSEMILLAS

AFSA
ANAMURI

ANPROS

ARPOV

ASA

ASOEX
BRASPOV

CBD
CLOC

CNA

CONAIE

COPISA

CPTPP

Acronyms
and Abbreviations

Brazilian Seed Producers Association
Associagdo Brasileira de Sementes e Mudas
African Centre for Biodiversity

Colombian Seed and Biotechnology
Association

Asociacion Colombiana de Semillas y Biotecnologia
Alliance for Food Sovereignty in Africa
National Rural and Indigenous Women'’s
Association (Chile)

Asociacién Nacional de Mujeres Rurales e
Indigenas

National Seed Producers’ Association (Chile)
Asociacion Nacional de Productores de Semillas
Argentine Association for Plant Variety
Protection

Asociacion Argentina de Proteccion de las
Obtenciones Vegetales

Argentine Seed Producers Association
Asociacion de Semilleros Argentinos

Chilean Fruit Exporters Association
Brazilian Plant Breeders Association
Associagdo Brasileira de Obtentores Vegetais
Convention on Biological Diversity

Latin American Coordination of Rural
Organizations

Coordinadora Latinoamericana de Organi-
zaciones del Campo

National Agricultural Confederation (Brazil)
Confedera¢do Nacional da Agricultura
Confederation of Indigenous Nationalities
of Ecuador

Confederacion de Nacionalidades Indigenas

del Ecuador

Plurinational and Intercultural Conference
on Food Sovereignty (Ecuador)

Conferencia Plurinacional e Intercultural de
Soberania Alimentaria

Comprehensive and Progressive Agreement
for Trans-Pacific Partnership

CsO

DUS

EAPVP
ECUARUNARI

ECUASEM

EDV

EEA

EFTA

EMBRAPA

FAA

FAO
FENOCIN

FNI
FTA
GGC

GIPI

GM
ICA

INASE
1P
ISF

ITPGRFA Int.

LvC

Civil Society Organization

Distinct, Uniform, Stable

East Asian Plant Variety Protection Forum
Movement of the Indigenous People

of Ecuador

Ecuador Runakunapak Rikcharimuy
Ecuador Seed Association

Asociacion Ecuatoriana de Semillas
Essentially Derived Varieties

European Economic Area

European Free Trade Association
Brazilian Agricultural Research Corporation
Empresa Brasileira de Pesquisa Agropecudria
Agrarian Federation of Argentina
Federacion Agraria Argentina

Food and Agriculture Organization
National Confederation of Peasant,
Indigenous and Black Organizations
(Ecuador)

Confederacion Nacional de Organizaciones
Campesinas, Indigenas y Negras

Fridtjof Nansen Institute (Norway)
Free Trade Agreement

Cultivar Management Group (Brazil)
Grupo de Gestdo de Cultivares
Inter-ministerial Group on Intellectual
Property (Brazil)

Grupo Interministerial de Propriedade
Intelectual

Genetically modified

Colombian Agricultural Institute
Instituto Colombiano Agropecuario
National Seed Institute (Argentina)
Instituto Nacional de Semillas
Intellectual property

International Seed Federation

Treaty on Plant Genetic Resources for
Food and Agriculture (“Plant Treaty”)
La Via Campesina



MNCI

OAPI

PBRS
PVP
RCEP

RENACE

RSL

National Indigenous Peasant Movement
(Argentina)

Movimiento Nacional Campesino Indigena
African Intellectual Property Organization
Organisation Africaine de la Propriété
Intellectuelle

Plant Breeders' Rights

Plant Variety Protection

Regional Comprehensive Economic
Partnership

National Ecological Action Network
(Argentina)

Red Nacional de Accion Ecologista

Free Seeds Network of Colombia

Red de Semillas Libres de Colombia

SADC

SANSOR

TRIPS

UNDRIP

UNDROP

UPOV

WTO
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Southern African Development Community
South African National Seed Organization
Agreement on Trade-Related aspects of
Intellectual Property Rights

UN Declaration on the Rights of Indigenous
People

United Nations Declaration on the Rights of
Peasants and Other People Working in Rural
Areas

International Union for the Protection of
New Varieties of Plants

World Trade Organization



The full text of the 1978 Act and 1991 Act
is available at: https://upovlex.upov.int/en/
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progress on remaining intellectual property
(IP)-related commitments under the
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Special 301 Report, 80.
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Ecuador/english08.html.

While most countries have a separate act
regulating PBRs, Ecuador regulates PBRs

in a chapter of its IP law, the “Organic Code
for the Social Economy of Knowledge,
Creativity and Innovation” (hereafter
Ingenios Act). See the Ingenios Act (2016),
Titulo IV, https://wipolex.wipo.int/en/
text/439410 (in Spanish). Curiously, on its
Ecuador country webpage, the UPOV lists
Decision 345 and not the Ingenios Act.

See Ingenios Act Regulations (2020), Titulo
IV (“De las obtenciones vegetales”), 99-113,
www.ciopora.org/post/ecuador-adopts-
new-implementing-norm-for-cédigo-
ingenios.

For a detailed discussion of the relationship
between the Ingenios Act, Decision 345
and UPOV 78/91, see David J. Jefferson,
Towards an Ecological Intellectual Property.
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People and Plants in Ecuador. (London:
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These terms of protection comply with
UPOV 1978, but not with Decision 345, which
establishes a minimum term of protection of
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Ingenios Act (2016), Op. cit. Art.500 and
503.

Ingenios Act (2016), Op. cit. Art. 492. See
Jefferson, Towards an Ecological IP, 142, on
parallel importation under the Ingenios
Act; and Correaq, Plant Variety Protection,
67, on how parallel importation can be
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Ingenios Act, Op.cit. Art. 489.

Ingenios Act, Op.cit. Art. 488.

Ley orgdnica de agrobiodiversidad, semillas
y fomento de la agricultura sustentable
(2017), http://extwprlegsi.fao.org/docs/
pdf/ecu168628.pdf.

The irony of this terminology is not lost on
observers, whereby peasant seed systems
accounting for the vast majority of seeds
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“non-conventional”. See David J. Jefferson,
“Sowing Buen Vivir in Ecuador,” Trade
Insight (2017), 22.
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see Jefferson, “Sowing Buen Vivir,” 21-22.
The scope of Art.8b of the Seed Law -
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tected seeds - is unclear. Under the Ingenios
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is not for profit, the scope of which is not
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Research Fellow, University of Queensland
School of Law, 22 February 2021.
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cia/44443-empresa-privada-dio-sus-
aportes-al-proyecto-de-ley-de. According
to Ana Lucia Bravo, the reintroduction

of a draft Seed Law in 2016 coincided with
the signing of an FTA with the EU. Interview
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Nationalities of Ecuador (CONAIE), the
Movement of the Indigenous People of
Ecuador (ECUARUNARI) and the National
Confederation of Peasant, Indigenous

and Black Organizations (FENOCIN). CSOs
include Ecology Action (Accién Ecoldgi-
ca-AE), Agroecology Collective (Colectivo
Agroecolégico) and Ecuadorian Agroecolo-
gy Coordinator (Coordinadora Ecuatori-
ana de Agroecologia-CEA).

Interview with Javier Carrera, Coordinator,
Red de Guardianes de Semillas de Ecuador,
6 October 2020.

The Seed Guardians Network also argues
only the conventional system receiving
state support is discriminatory and that the
definition of food security in the Seed

Law differs from that in the Constitution.
Accién de Inconstitucionalidad N° 0055-
17-IN/N°0022-17-IN (joinder). On file with
the author.

This is an issue for peasant seeds, since
phytosanitary norms imply the chemical
treatment of seeds. See Art. 23 of the
Regulations, www.tfc.com.ec/uploads/
noticia/adjunto/668/REGLAMENTO_A_
LA_LEY_ORGANICA_DE_AGROBIODI-
VERSIDAD___SEMILLAS_Y_FOMENTO_
DE_LA_AGRICULTURA_SUSTENTABLE.
pdf.

Interview with Ana Lucia Bravo, Op. cit.
See Art.232 and footnote 72b, https://data.
consilium.europa.eu/doc/document/
ST-7621-2016-ADD-1/en/pdf.

APBREBES and Both ENDS, “Plant Variety
protection and UPOV 1991 in the European
Union'’s Trade Policy: Rationale, Effects and
State of Play”, forthcoming.

See Annex XVI of the EFTA-Ecuador FTA,
www.efta.int/sites/default/files/docu-
ments/legal-texts/free-trade-relations/
ecuador/efta-ecuador-annex-XVI-protec-
tion-of-intellectual-property.pdf.
According to Ana Lucia Bravo, the
government of Lenin Moreno does not have
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agreement in the midst of the political and
public health crisis and in a year leading

to presidential elections. Moreover, a
bilateral agreement granting the US access
to Ecuadorian territory for anti-narcotraf-
ficking operations in exchange for
preferential tariffs for Ecuadorian exports
mean that there is less pressure to sign an
FTA. Interview with Ana Lucia Bravo,

Op. cit.

See www.eluniverso.com/noticias/
2020/11/03/nota/8032750/relacion-comer-
cial-ecuador-estados-unidos.

This section draws on Jefferson, Towards
an Ecological IP, 169-171.

See UPOQV, “Access to Genetic Resources
and Benefit-Sharing. Reply of UPOV to the
Notification of June 26, 2003, from the
Executive Secretary of the Convention on
Biological Diversity (CBD)" (2003), 3, www.
upov.int/export/sites/upov/news/en/2003/
pdf/cbd_response_oct232003.pdf.
Regulation of the People’s Republic of
China on Protection of New Varieties of
Plants (2014 Revision), www.lawinfochina.
com/display.aspx?id=23432&lib=law.

Andy Xiang, “Introduction to the Protection
of New Plant Varieties in China” (2019),
www.lexology.com/library/detail.aspx-
29=b012e1f4-d0a3-4ba3-9715-f045afc8118c.
For an unofficial English translation of the
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Seed Law to Develop Seed Industry” (GAIN
Report, 2015), https://apps.fas.usda.gov/

newgainapi/api/report/downloadreportby-
filename?filename=China%20Amends%20

37

accession to and its implementation (...)"
See RCEP Agreement, Chapter 11 (IP),

Art. 11.9(3), www.dfat.gov.au/sites/default/
files/rcep-chapter-11.pdf.

Seed%20Law%20t0%20Develop%20
Seed%20Industry__Beijing_China%20-%20
Peoples%20Republic%200f_12-1-2015.pdf.
European Union, “Report on the Protection
and Enforcement of Intellectual Property
Rights in Third Countries” (2020), 17,
https://www.aipla.org/docs/de-
fault-source/news/eu-report.pdf?s-
fvrsn=c7fd817e_0

GRAIN (2019) “Asia Under Threat of UPOV
91", available at: https://grain.org/e/6372.
See Xiang, “Introduction to the Protection”;
and WIPO, “World Intellectual Property Indi-
cators” (2019), 164-166, www.wipo.int/ed-
ocs/pubdocs/en/wipo_pub_941_2019.pdf.
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GRAIN, “Asia Under Threat.”

Four of its members (Japan, Korea,
Singapore and Vietnam) are party to UPOV
91. China is the only party to UPOV 78. The
remaining eight members (Brunei
Darussalam, Cambodia, Indonesia, LAO
PDR, Malaysia, Myanmar, Philippines,
Thailand) are not members of UPOV.
“China will push forward the revision of PVP
Regulations to provide a stronger and more
effective protection of PBRs.” See
Government of China, “Individual
Implementing Strategy of China” (EAPVP
Forum, 2020), http://eapvp.org/uploads/
EAPVPF_13_02_03_IIS_China.pdf. The

Quoted in Yiching Song et al., “Sowing
Diversity, Harvesting Security, Sustaining
Future: An Impact Assessment of China’s
Seed Policy” (2016), 7, www.oxfam.org.cn/
uploads/2020/03/051016446736.pdf.

See “China’s Seed Industry”, www.hg.org/
legal-articles/china-s-seed-industry-21469.
Zhu Zhenyan, “Some Important Provisions
in China's Revised Seed Law” (Third World
Network, 2016), https://twn.my/title2/
intellectual__property/info.service/2016/
ip160302.htm.

Zhu, “Some Important Provisions.”

“Draft Revision of the Regulations for the
Protection of New Varieties of Plants (Draft
for Comment),” www.forestry.gov.cn/
xpzbh/1782/20190515/172838025835329.
html (in Mandarin).

For a more detailed discussion, see Liz
Freeman Rosenzweig, “Essentially Derived
Varieties and the Role of Leading Cases in
Chinese Plant Variety Protection” (2020),
https://chinaipr.com/2020/04/02/
essentially-derived-variet-
ies-and-the-role-of-leading-cases-in-chi-
nese-plant-variety-protection/.

See Li Judan, “Study on Development and
Reform of International Systems for the
Protection of Plant Varieties and its
Challenges in China,” Intellectual Property 1
(2020), 59-71, http://iolaw.cssn.cn/
zxzp/202005/t20200519__5131103.shtml (in
Mandarin).

Switzerland-China FTA, www.seco.admin.
ch/seco/en/home/Aussenwirtschaftspoli-
tik_Wirtschaftliche_Zusammenarbeit/
Wirtschaftsbeziehungen/Freihandelsab-
kommen/partner_fha/partner_weltweit/
china/Abkommenstexte.html.

There are some discrepancies, however.
Compare Art.11.10 of the Switzerland-China
FTA, Op.cit., with Art.14.1and 15.2 of the
UPOV 1991 Act. The exception for private
and non-commercial use, provided for

in the 1991 Act and incorporated into the
Swiss PVP law, is missing in the text of

the Switzerland-China FTA. Regarding the
types of acts, the FTA does not include
stocking.

China agreed to give priority to plant
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See Annex IX to the Switzerland-China FTA,
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com/2013/07/08/the-new-swiss-china-fta-
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acquisition of Swiss agribusiness giant
Syngenta for 43 billion dollars in 2017 by the
state-owned company ChemChina may
have been a factor, since Syngenta is a
major user and beneficiary of the UPOV
system. Freeman Rosenzweig, “Essentially
Derived Varieties."

Xiang, “Introduction to the Protection.”
“SPC's 2020 IP-Related Judicial Interpreta-
tion Agenda” (2020), https://chinaipr.
com/2020/03/31/spcs-2020-ip-related-ju-
dicial-interpretation-agenda/.

GRAIN, “Asia Under Threat.”

Freeman Rosenzweig, “Essentially Derived
Varieties."

Significantly, references to UPOV 91 were
deleted from the EAPVP Forum 10-Year
Strategic Plan in 2019 at the initiative of
China or South Korea. Since South Korea is
a party to UPOV 91, this proposal is likely
to have come from China. See EAPVPF
(2019), “Report adopted by the 12th East
Asia Plant Variety Protection Forum Annual
Meeting”, 13, available at: http://eapvp.
org/uploads/EAPVPF_12_07__Report.pdf.
Dan Prud’homme and Taolue Zhang,
China’s Intellectual Property Regime for
Innovation: Risks to Business and National
Development (Springer, 2019), 32-33.

In the 1970s, most plant breeding was done
by the public sector and there was no
demand for PVP. However, an Irish rose
breeder - Sam McGredy - made moving his
business to New Zealand conditional on
the introduction of PBRs. The first Plant
Varieties Act (1973) was therefore adopted
largely at his instigation. The Act is
available at: www.nzlii.org/nz/legis/hist_
act/pva19731973n37205/. | thank Warren
Hassett for drawing my attention to this
little-known story.

PVR Act (1987), www.legislation.govt.nz/
act/public/1987/0005/latest/DLM100578.
html.

PVR Regulations (1988), www.legislation.
govt.nz/regulation/public/1988/0101/
latest/DLM124608.html.

Plant Variety Rights Amendment (1994),
www.nzlii.org/nz/legis/hist__act/pvraa19-
941994n52354.pdf.

This overview draws on Ministry of
Business, Innovation and Employment
(MBIE), “Issues Paper. Review of the Plant
Variety Rights Act 1987" (2018), 7-9, www.
mbie.govt.nz/business-and-employment/
business/intellectual-property/plant-vari-
ety-rights/plant-variety-rights-act-review/
background-to-the-plant-variety-rights-
act-review.
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