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Abstract

The International Union for the Protection of New Varieties of Plants (UPOV) is an intergovernmental
organization established by the International Convention for the Protection of New Varieties of Plants
adopted in Paris in 1961. UPQV requires its contracting parties to establish an intellectual property
system for plant varieties that favors the interests of commercial plant breeders but does not address
the needs of farming systems in developing countries or the rights of smallholder farmers.

The accession process for new countries to UPOV as provided in the UPOV Convention is based on
an examination of conformity of the plant variety protection (PVP) law of the acceding country

with obligations under the UPOV Convention. Only if the UPOV Council gives a positive decision on
the basis of such conformity examination, the acceding state can deposit its instrument of accession.
This accession process does not allow new members any flexibility to adapt their national PVP
law to their own needs and accommodate their traditional agricultural sector and related public
policy issues such as the livelihoods of farmers, sustainable agriculture, and implications for

food security. Prior UPOV members have greater flexibility than new members in enacting domes-
tic legislation to implement the obligations under the 1991 Act by adopting their own interpretations
of the obligations, which cannot be reviewed by the UPOV Council at the time of their accession to
the 1991 Act.

The various acts of the convention were essentially negotiated between developed countries. The
UPOY accession procedure is unique compared to intellectual property treaties administered

by the World Intellectual Property Organization (WIPO) as well as the accession processes in the
World Trade Organization (WTO), the Convention on Biological Diversity and its protocols, or

the Food and Agricultural Organization (FAO) International Treaty on Plant Genetic Resources.
None of these agreements have an obligatory conformity examination of national legislation
before accession. In addition, the UPOV Council's decisions regarding examination of conformity are
not always consistent, and significant discretion is exercised by the UPOV Secretariat in interpreting
the provisions of the convention as well as their implementation in national law. The UPOV Council's
guidance document for the preparation of laws in accordance with the 1991 Act also provides an
extremely narrow interpretation of the provisions of the convention.

Therefore, developing countries should consider whether, instead of accession to UPOV, it would
be better for them to adopt their own sui generis system of PVP which allows them to enact

a law in accordance with their needs and circumstances. It would also be important for the UPOV
Council to adopt a national deference principle in conformity examinations; limit the examinations
to a review of adopted laws, as the convention does not mandate the council or the secretariat to
intervene in the process of development of national PVP laws; and not undertake additional exam-
inations after a positive decision is given.
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1

Introduction

The International Union for the Protection of New Varieties of
Plants (upov) is an intergovernmental organization with its
secretariat based in Geneva. This organization administers the
International Convention for the Protection of New Varieties of
Plants (hereinafter the upov Convention). The upov Conven-
tion was first adopted in 1961 and was further revised in 1972,
1978, and 1991.

The upov Convention was adopted pursuant to initiatives
by commercial plant breeders in Europe. The model of protec-
tion under UPOV prioritizes commercial breeders’ interests over
farmers, especially small and medium landholders who make
the largest contributions to agriculture and food production in
developing countries. The marginalization of interests of the
farmer vis-a-vis the plant breeder under upov could adversely
impact the right to food as well as other human rights.* The
upov Convention provides extremely limited flexibility to de-
veloping countries to safeguard their agricultural systems.
Moreover, the scope of the flexibilities has been severely re-
stricted in subsequent amendments to the convention. For ex-
ample, while the 1978 Act of the upov Convention required
plant variety protection (pvP) to be provided to a limited num-
ber of species, the 1991 Act requires protection to be extended
to all species.?

The agricultural systems and needs of developing countries
have not been accommodated in the design of the convention
even though it extended flexibility to developed countries such

as the United States (U.S.) to join the 1991 Act with a reservation
on the applicability of the convention to asexually produced va-
rieties that the U.S. protected under its industrial property law
(see box 1). Unlike in the wTo Agreement on Trade Related As-
pects of Intellectual Property Rights (TRips Agreement), mem-
bers of upov do not have the flexibility to determine the method
of implementing its provisions? or use a transition period before
implementing the convention.# In contrast, neither in the provi-
sions of the upov Convention nor in the accession process is
there a possibility to consider the “special requirements” of
least-developed countries (LDCs). Under upov, least-developed
countries (e.g., Niger, Tchad, or Burkina Faso) are obligated to
have the same pvPp rules as the Netherlands or Germany.

However, countries that are not members of UPOV are free
to design their own alternative system of pvP that is tuned in to
their agricultural systems, needs, and priorities.®

The membership of the upov Convention was historically
small. It was negotiated and adopted by twelve countries from
Western Europe. Within the first 17 years of its life, until the
revision of the convention in 1978, it had only attracted the
membership of 11 states.” The 1991 revision of the convention
was negotiated by only 20 UPOV member countries, out of
which only one (South Africa) was a developing country.® As of
November 2021, 76 countries and 2 intergovernmental organi-
zations—the African Intellectual Property Organization (OAPI)
and the European Union (Eu)—are members of upov. Of these,

UPOV CONSIDERS THE SPECIAL CIRCUMSTANCES IN THE U.S.

The new text of Article 3 of the 1991 Act, which requires that
all genera and species be protected by plant variety rights,
would have made it impossible for the U.S. to ratify the act.
This is because the U.S. protects asexually reproduced
varieties of plants, other than tuber-propagated plants, with
patents and not with plant variety rights. To enable the U.S.
to accede to UPOV 91, Art. 35.2 was integrated into the act:

[Possible exception] (a) Notwithstanding the provisions of
Article 3(1), any State which, at the time of becoming party
to this Convention, is a party to the Act of 1978 and which,
as far as varieties reproduced asexually are concerned,

provides for protection by an industrial property title other
than a breeder’s right shall have the right to continue to
do so without applying this Convention to those varieties.

And so, the U.S. is the only country which has ratified UPOV
91 with a reservation: U.S.: “With a reservation pursuant to
Article 35(2) of the 1991 Act.”®

It is obvious that nowadays it is not possible for new
members to formulate such reservations and thus imple-
ment UPOV 91in a flexible way and according to their
needs.




61 are party to the 1991 Act, and 17 are party to the 1978 Act.9
Only 6 countries acceded between 1978 and 1991.%°

The only means available to a country to join UPOV at pres-
ent is through a formal accession to the upov Convention. Cur-
rently, two versions of the upov Convention—the 1978 Act and
the 1991 Act—are in force. Since 1999, states who wish to ac-
cede to the upov Convention can only accede to the 1991 Act.
Member states who were party to the 1978 Act have the liberty
to continue under the same or can shift to the 1991 Act. Indeed,
many countries have acceded to the 1978 Act in the second half
of the 1990s in order to not be forced to accede to the 1991 Act
for membership to upov. In this way, they secured more flexi-
bility to develop their own legislation, especially regarding
farmers’ rights.**

States acceding after 1999 have two disadvantages. First,
they do not have the choice of joining the earlier 1978 Act,
which provides more room for designing pvPp (including the
farmer’s right to use and save seeds) than the 1991 Act. Second,
new acceding countries have to undergo a review of the com-
patibility of their domestic laws with the requirements of the
upov Convention and obtain approval from the upov Council
prior to joining the convention. However, prior upov members
that choose to shift to the 1991 Act do not have to undergo such
a review. Consequently, prior UPOV members have greater flex-
ibility than new members in adopting domestic legislation to
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implement the obligations under the 1991 Act by adopting their
own interpretations of the obligations, which cannot be re-
viewed by the upov Council at the time of their accession to the
1991 Act. In addition, this accession requirement imposed on
new members enables developed country members seeking ex-
tensive protection for their commercial plant breeders to in-
duce, through upov Council decisions, legislative reforms to
that end in the states looking for accession.

This study examines the evolution of the accession provi-
sions under the upov Convention from its original iteration in
the Act of 1961 to its subsequent amendments in the Acts of
1978 and 1991. It also traces how the accession provision was
applied in practice and compares it with accession provisions
under other international treaties, such as treaties administered
by the World Intellectual Property Organization (WIPO), acces-
sion to the World Trade Organization (WTO), accession to the
Convention on Biological Diversity (CBD) and its protocols, as
well as accession to the International Treaty on Plant Genetic
Resources for Food and Agriculture (ITPGRFA). The study also
explores the accession provisions under upov in light of inter-
national legal norms and practices relating to accession to trea-
ties. Under such analysis, the study advances some recommen-
dations for reforming the accession process under the upov
Convention.
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2

Accession Process and
Practice under the 1961 Act

Article 32 of the 1961 Act of the upov Convention dealt with
accession and the entry into force of the 1961 Act. It stipulated
the following:

(---)(3) Applications for accession shall be considered by the
Council having particular regard to the provisions of Article 30.

Having regard to the nature of the decision to be taken and to the
difference in the rule adopted for revision conferences, accession by a
non-signatory State shall be accepted if a majority of four-fifths of
the members present vote in favor of its application.

Three-quarters of the member States of the Union must be repre-
sented when the vote is taken.

Article 32(3) of the 1961 Act thus required the upov Council
to give “particular regard” to the requirements of Article 30. Ar-
ticle 30 mandated, inter alia, that the member state depositing
its instrument of ratification or accession had to be in a position
under its domestic law to give effect to the provisions of the
convention. This requirement applied to member states signing
and ratifying the 1961 Act'? and new members acceding to the
1961 Act. Moreover, while the council was required to have
“particular regard” for Article 30 while considering applications
for accession, there was no treaty obligation for a review of do-
mestic law by the council. Instead, it was established that a vote
of four-fifths of the members in favor of accession would be
sufficient (with at least three-quarters of existing members be-
ing present at the time of voting).

In practice, the accession process under the 1961 Act in-
volved a review of existing and proposed legislations relating to
pvP of a state desirous of acceding to the convention. For exam-
ple, in the context of the accession of Sweden, the Consultative
Working Committee of upov discussed reports concerning the
Swedish draft legislation and the explanations offered to the
committee by Sweden as an observer state. Based on this dis-
cussion, the committee adopted a resolution expressing the
opinion that a favorable decision could be taken, subject to the
entry into force of the draft law, regarding the accession of Swe-
den. Subsequently, following the adoption of the proposed law
the same year, Sweden applied formally for accession along
with an unofficial translation of the new law.*4 The formal appli-
cation by Sweden and the report of the consultative working
committee were submitted to the fifth session of the upov
Council, and Sweden’s accession was unanimously approved.’>

The 1961 Act was amended in the Diplomatic Conference of
1972 with respect to provisions concerning contribution classes
and the suspension of voting rights in the case of arrears in the

payment of contributions. These amendments did not affect the
provisions relating to accession procedures under the conven-
tion.

Following the accession of Sweden, in 1976, the third ex-
traordinary session of the upov Council approved the accession
of South Africa to the 1961 Act as amended by the Act of 1972.
The deliberations of the council were informed by a report from
the upoV Secretariat of the findings of a study conducted by it
to ascertain whether the provisions of the South African law
met the conditions for accession to the upov Convention.*® A
similar process was followed by the upov Council while ap-
proving the accessions of Israel and Spain.

Thus, although a review of compatibility of domestic
legislation with the upov Convention was not a legally
binding requirement for accession under the 1961 and 1972
Acts, upOV member states adopted practice within its gov-
erning bodies that, in effect, established a review of the
compatibility of proposed legislation to implement upov
prior to the deposit of an instrument of accession. The only
legal requirement was that the accession had to be formal-
ly accepted by four-fifths of the members present and vot-
ing, and no prior examination of conformity of the nation-
al law of the acceding country by the upov Council was
mandated.
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Accession Process and
Practice under the 1978 Act

The 11th session of the upov Council held in 1977 agreed to
convene a diplomatic conference in 1978 for a revision of the
convention. The council discussed a report” from a committee
of experts®® established by the Council in 1974 to examine ques-
tions of interpretation of the 1961 Act as amended by the 1972
Act and to prepare draft amendments to the convention. Six ses-
sions of the expert committee were held from 1975 to 1977.° The
expert committee produced a draft revised text of the conven-
tion proposing several amendments. These included amend-
ments to the accession procedure requiring states seeking ac-
cession to the convention to consult the upov Council with
respect to their legislation before depositing their instruments
of accession. During the 11th session of the council, France pro-
posed a specific provision under Article 32 stipulating that an
instrument of accession could be deposited only if the decision
of the council advising on the domestic legislation of the acced-
ing state is positive.2° The implication of the proposed text in
Article 32(3) was that any non-member state which has not
signed the new act must seek and receive the opinion of the
council on the conformity of its legislation to the provisions of
the new act and that the instrument of accession can only be

deposited if the council decides, by a majority of three quarters
(a corresponding amendment was proposed to Article 22), to
give a favorable opinion as to the conformity of the legislation
of that state to the provisions of the convention.?* Article 32(3)
read as follows:

Any State which is not a member of the Union and which has not
signed this Act shall, before depositing its instrument of accession,
ask the Council to advise it in respect of the conformity of its laws
with the provisions of this Act. If the decision embodying the advice
is positive, the instrument of accession may be deposited.

The summary of the main amendments to the convention
explained that this amended procedure for accession seemed to
be indispensable in view of the special requirements of the con-
vention regarding national laws.??

Thus, the 1978 Act legally formalized the procedure of ac-
cession based on a positive advice of the upov Council regard-
ing the conformity of the national law of the acceding state to
the requirements of the convention. As discussed above, this
was not a legal requirement under the 1961 Act though member
states of upov followed this procedure through practice adopt-
ed by the upov Council.
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4

Accession Process and
Practice under the 1991 Act

The 1990 session of the upov Council considered a basic pro-
posal for a new act of the convention to be submitted to a diplo-
matic conference in 1991. There was no proposal made at the
diplomatic conference relating to the procedure for accession of
a new member state. Article 32(3) of the 1978 Act was repro-
duced in the draft basic text of the 1991 Act as Article 35(3). The
provision was retained in the Final Act of 1991 under Article
34(3). However, while Article 22 of the 1978 Act stipulated that
the decision of the upov Council on a matter under Article 32(3)
must be taken by a three-fourth majority, in the 1991 Act the
corresponding provision (Article 26(7)) stipulated that such a
decision can be taken by a simple majority in the council.

Thus, a state that is not a member of uPov and not a sig-
natory to the 1991 Act can become a member by depositing
its instrument of accession only after receiving a decision
from the upov Council embodying a positive advice regard-
ing the conformity of its law to the convention. Such a deci-
sion of the council can be taken by a simple majority.

The 1991 Act came into force on 24 April 1998, one month
after at least five states had deposited their instruments of rati-
fication or accession. At the time of its entry into force, four
states had joined the 1991 Act through ratification (Denmark,
Israel, the Netherlands, and Sweden) and two had joined through
accession (Bulgaria and Russia).

In accordance with Article 37(3) of the 1991 Act, no instru-
ment of accession to the 1978 Act could be deposited after the
entry into force of the 1991 Act. However, in 1997, the 14th ex-
traordinary session of the upov Council decided that any state
which had requested advice from the upov Council for confor-
mity of its legislation for accession to the 1978 Act prior to the
entry into force of the 1991 Act or had received a positive or
qualified advice from the upov Council could deposit its instru-
ment of accession to the 1978 Act within one year of entry into
force of the 1991 Act, that is, by April 24, 1999.

Further, in October 1999, after the timeline to deposit instru-
ments of accession to the 1978 Act had expired, the upov Council,
acting on the recommendation of its consultative committee,
unanimously authorized the upov Secretary-General, in consul-
tation with the president of the council, to accept instruments of
accession to the 1978 Act by India, Nicaragua, and Zimbabwe, pro-
vided that the secretary-general, in consultation with the presi-
dent of the council, was of the opinion that those states had acted
expeditiously to complete their legislation and other formalities
for the deposit of the instrument of accession. India nevertheless

has not joined upov but rather adopted a sui generis legislation
that aims to protect farmers’ rights and not only those of breeders.
In 2001, Nicaragua acceded to the 1978 Act. Zimbabwe has initiat-
ed the process of accession to the 1991 Act and in 2020 requested
the upov Council to examine the conformity of its law.

Thus, accession to the 1978 Act was in effect closed for all
nonmembers of UPOV since April 24, 1999, but remained open
for accession for some countries by virtue of a decision by the
upov Council.

As a result of the evolution of accession rules, currently the
accession process of UPOV for states that are not prior members
of the union can be initiated by a request of the applicant state
to the upov Council for an examination of conformity of its
national law to the convention. Following such request, the
UPOV Secretariat undertakes an analysis of the law as part of its
functions to assist the council. The law is then examined by the
upov Consultative Committee, which makes a recommenda-
tion to the council, and then the council makes a decision re-
garding the conformity of the national law to the convention. In
this process, the UPOv Secretariat plays a vital role in shaping
the opinion of the consultative committee and the council.

In some instances in the 1990s, the upov Council rendered
advice to the applicant state regarding accession to the 1991 Act
even though the request for conformity examination was made
by the applicant state with reference to the 1978 Act. For in-
stance, in 1995, the upov Council advised Belarus in response
to its request for examination of conformity of its national law
with the 1978 Act, that the law was also in conformity with the
1991 Act, and the administrative impediment to examination of
all the plant genera and species covered under the 1991 Act
could be overcome through cooperation in examination with
other pvP offices.

In several other instances, the upov Council made a condi-
tional decision regarding conformity of the laws to the terms of
the convention. In these instances, the council advised the acces-
sion-seeking states that they could deposit their instrument of
accession after adoption of the law with revisions, amendments,
and implementing regulations as the case may be. Such condi-
tional decisions were given in respect of Estonia (1998),?3 Lithu-
ania (1999),24 Macedonia (2000),25 Malaysia (2005),2® Montene-
gro (2007),%7 and the Philippines (2007).2® For some states (e.g.,
Estonia) where such conditional decision was given, the upov
Council required the state concerned to “consult” the upov Sec-
retariat as to whether the amendments were adequate; other



states (e.g., Macedonia) were advised that the instrument of ac-
cession could be deposited only if the amendments were to the
“satisfaction” of the UPOV Secretariat. In the case of Malaysia and
the Philippines, the upov Council decided that the law would be
resubmitted to the consultative committee once the additional
provisions and amendments are incorporated into the act. How-
ever, the Philippines was advised to submit its law for a reexam-
ination once the revisions and amendments were made.

The 1999 session of the upov Council also examined the
conformity of the draft ministerial decree of Egypt on PVP to
the 1991 Act. Based on the suggestions by the secretariat, the
council decided that the draft law should incorporate a system
of provisional protection and provide for regular publication of
details concerning applications for protection and approval of
variety denominations. The council requested the secretariat to
offer assistance to Egypt in respect of the additional provisions
necessary to achieve conformity. In 2002, Egypt adopted a new
law and notified the same to the uPov Secretariat in 2005. The
secretariat was of the view that the draft decree that was exam-
ined by the council in 1999 was no longer relevant and advised
Egypt that the new law of 2002 would have to be submitted for
examination by the upov Council regarding conformity to the
1999 Act. Between 2009 to 2014, the upov Secretariat provided
assistance to Egypt regarding various draft amendments to the
law. In 2014 the UPOV Secretariat advised that subject to certain
further amendments that the secretariat had suggested in 2013,
the proposed amendments appeared to be in conformity with
the essential provisions of the upov Convention. Thereafter,
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Egypt submitted a request for examination of the law by the
upov Council in accordance with article 34(3) of the 1991 Act.
As recommended by the secretariat, the extraordinary session
of the upov Council held in 2015 made a positive decision re-
garding the conformity of the Egyptian draft law to the 1991
Act.

In some instances, the upov Council has overlooked appar-
ent contradictions between the requirements of the convention
and the provision in the national law, which could have pre-
vented the accession of the country to upov. In 2012, the upov
Council made a positive decision regarding the conformity of a
draft pvp law by Ghana, which contained a provision that made
the plant breeder’s right independent of any measure taken by
Ghana to regulate the production, certification, and marketing
of material of a variety or the importation or exportation of the
material. This provision was literally a reproduction of Article
18 of the 1991 Act of the upov Convention. However, the pro-
vision was subsequently amended to make the breeder’s right
subject to any measure taken by Ghana regulating the produc-
tion, certification, marketing, importation, or exportation of
material of a protected variety. Nevertheless, despite the clear
contradiction of Article 18 in the revised provision of the law,
in 2021, the upov Council reconfirmed its positive decision by
relying on a different nonauthoritative interpretation of the
provision submitted by the responsible minister in an accom-
panying letter, explaining that the reference to “plant breeder's
right” in that provision should be understood to refer to the
material of a variety covered by a plant breeder’s right.3* How-

THE INTRODUCTION OF EVEN LIMITED FARMERS' RIGHTS IS CONSIDERED
TO BE NONCOMPLIANT WITH THE 1991 ACT OF UPOV: THE CASES OF MALAYSIA

AND THE PHILIPPINES

The recommendations made by the UPOV Secretariat
through the UPOV Council in 2005 upon a review of Malay-
sian law for conformity with UPOV 1991 concerned, inter alia,
a provision in the law that allowed the exchange of reason-
able amounts of propagating material among small farmers.
The council recommended that the provision should be
deleted, stating explicitly that the exchange of protected
material for propagating purposes would not be within the
scope of exceptions to plant breeders’ rights under Article 15
of UPOV 1991. It further recommended that a provision in the
Malaysian law stipulating that the breeders' right shall not
extend to the sale of farm-saved seeds in situations where a
small farmer cannot make use of such seeds on his own
holding due to natural disaster, emergency, or any other
factor beyond the control of the small farmer, not exceeding
the amount of seeds required in his own holding, be moved
to provisions under compulsory licensing.??

In 2007, the UPOV Council made a similar recommendation
regarding provisions under the law of the Philippines relating

to farmers' traditional right to save, use, exchange, share, or
sell their farm produce of a protected variety. The council
was of the view that if such acts are “for the purpose of
reproduction, those acts would constitute infringements of
the breeder’s right contrary to Article 14(1) of the 1991 Act,
independently of whether such a reproduction is undertaken
under a commercial marketing agreement or outside such a
commercial marketing agreement.” The council also advised
that the provision allowing exchange and sale of seeds
among and between small farmers would constitute an
infringement of the breeder’s right under the convention,
interpreting that the exception for farmers under Article 15(2)
of the 1991 Act requires that such an exception be imple-
mented “within reasonable limits and subject to the safe-
guarding of the legitimate interest of the breeder[. . .]in rela-
tion to any variety in order to permit farmers to use for
propagating purposes, on their own holdings, the protected
variety [...1"% In other words, the farmers’ exception could
not be extended to allow the exchange or sale of seeds to
other farmers for use within their own holdings.
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ever, in 2005, the upov Council advised Malaysia to delete a
provision denying plant variety registration and grant of breed-
er’s right in respect of any plant variety that may affect public
order or morality or whose cultivation, reproduction, or use
could have a negative impact on the environment. The council
held that the provision contradicted the requirement in Article
18 that the breeder's right shall be independent of measures to
regulate the production, marketing, or certification of the ma-
terial of a variety.3

In 2014, the extraordinary session of the upov Council
made a positive decision regarding the conformity of the draft
African Regional Intellectual Property Organization (ARIPO)
Protocol for the Protection of New Varieties of Plants to the
1991 Act. The ARIPO Protocol established a legal system of plant

variety protection based on the 1991 Act of the upov Conven-
tion for the member states of ARIPO ratifying the protocol. Sev-
eral farmer and civil society organizations in Africa and across
the world have expressed serious concerns regarding the draft
ARIPO Protocol, particularly its ignorance of the primacy of the
informal seed system in the agricultural sector in ARIPO mem-
ber states and the marginalization of farmer's rights.33 Neverthe-
less, the upov Council made a positive decision to enable ARIPO
to accede to the 1991 Act of the upov Convention ignoring the
requirement under Article 34 of the 1991 Act that an intergov-
ernmental organization could become a member to the 1991 Act
if it has legislation relating to the grant and protection of plant
breeder’s rights, and all its member states are bound by it.34
However, after the ARIPO Protocol was adopted at a diplomatic
conference in Arusha in 2015 with some changes to the draft
that was examined positively by the upov Council in 2014,
which made the breeder’s right granted under the protocol by
the ar1po Office subject to the grant not being refused by the
designated contracting state, the UPOV Secretariat recently gave
an opinion to the upov Consultative Committee that the posi-
tive decision of the upov Council regarding the conformity of
the law of ArRIPO with that of UPOV was no longer relevant.3>

ANALYSIS OF THE CURRENT PROCESS
TO ACCEDE TO UPOV

The aforementioned examples suggest that the upov Secretariat
has considerable influence in assisting the upov Council in per-
forming its advisory function under Article 34(3) for the acces-
sion of nonmembers. The analysis of the domestic law of the
applicant state with the requirements of the convention under-
taken by the secretariat plays the most important role in the
process. This function essentially involves the act of interpreta-
tion of both the provisions of the convention as well as provi-
sions of implementing domestic law. However, the exercise in-
volving examination of questions of law is subject to the
discretion of the uPOv Secretariat, whereby they can also base
their analysis on a guidance document for preparation of laws
based on the 1991 Act, adopted by the upov Council in 2017.3¢
This guidance document provides an extremely narrow inter-
pretation of the provisions of the convention.3?

In some instances such as in Malaysia, the upov Council has
undertaken a literal and restrictive but not contextual interpre-
tation of the provisions relating to exceptions to the breeder's
right. The recommendation by the upov Council to remove the
provision allowing small farmers to sell farm-saved seeds
where the farmer cannot make use of the seeds in their own
holdings because of emergency situations beyond their control
and instead resort to the use of compulsory licenses in such sit-
uations seems impracticable. The upov Council does not seem
to have considered how it would be possible for a small farmer
in an emergency situation to go through the process for a com-
pulsory license. The provision in Malaysian law was adapted to
the situation on the ground based on the country’s experiences.
The upov Council’s proposed solution ignored this reality.

Analyzing laws without knowledge of the real situation is
certainly not a good solution.
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Accession Provisions under
Other International Treaties

In view of the limitations that the conformity examina-
tion-based accession process imposes on new members under
the upov Convention, this section compares the accession pro-
cess with some other selected treaties related to intellectual
property (1p) and biodiversity.

WIPO TREATIES

While some 1P treaties administered by wipo require that a
state acceding to the specific treaty must be in a position to give
effect to the provisions of the treaty at the time of depositing its
instrument of accession, none of the wipo treaties require other
member states to give their consent to the accession by another
state. There is also no requirement for an examination of con-
formity of the law of the applicant state to the obligations under
the treaty in any wipPo instrument.3®

WTO ACCESSION
The terms of accession of a nonsignatory state to the wto are based
on a negotiated international agreement between the acceding
member and the existing wro members. These terms are negotiat-
ed in a working party constituted for such purpose, and the acces-
sion protocol is drawn based on the commitments made in the
working party report. The negotiation for accession involves a hard
bargain wherein incumbent members use the lure of membership
to induce policy and legislative changes in the country seeking ac-
cession. This seems similar to the objective of the accession pro-
cess in UPOV, wherein incumbent members use the lure of mem-
bership to induce legislative changes in the acceding state. During
the accession negotiations, wro members may invite acceding
governments to present legislation for review in draft form.
However, the wTO accession process is based on negotiation,
which allows some flexibility for acceding states to reflect their
preferences in the negotiated accession protocol in light of their
specific circumstances. While the process involves a review of
draft legislation and submission of a legislative action plan, this
exercise essentially involves the applicant member performing a
self-assessment of the extent to which their domestic trade-relat-
ed laws and policies conform to wTo rules and action plan in
terms of legislative and policy measures to bring the same into
conformity to wTo rules. Even where members request the sub-
mission of draft legislation for review, there is no obligation to
comply with this request. In fact, governments sometimes prefer
to present legislation after it is enacted. In contrast, the opinion
of the existing members as to the conformity of the domestic law

to the provisions of UPOV, as expressed in a council decision, is
not subject to negotiation with the accession-seeking state.
Moreover, while in the wTo accession is possible based on a com-
mitment to implement certain measures in the future, in upov,
the deposit of an instrument of accession is not possible without
the prior adoption of a law in full conformity with the upov Con-
vention, which requires in some cases implementation of the le-
gal amendments recommended by the upov Council.

Given that the TRIPS Agreement is the only wTo-covered
agreement that creates positive legal obligations on the part of
members on IP, it is apt to compare the terms negotiated in this
area with the accession process to UPOV. An analysis of com-
mitments in relation to TRIPs in working party reports of acced-
ing wro members shows that members have generally commit-
ted to taking action in the future (e.g., implement the provisions
of TrIPs fully by a certain date, commit generally to undertake
necessary amendments to relevant laws and regulations to im-
plement TRIPS, commit to not lowering the level of protection if
a transition period is availed, etc.). However, in none of the
working party reports was the accession of a member to the
wTO conditional upon a review and positive advice by existing
members of the consistency of the laws of the acceding member
to the requirements of the TRIPS Agreement.

CONVENTION ON BIOLOGICAL DIVERSITY

AND ITS PROTOCOLS

The un Convention on Biological Diversity (CBD) has made acces-
sion to the convention and its protocols open to any state without
any condition.39 The Nagoya Protocol to the cBD also allows ac-
cession to the protocol by any state that is party to the cBD.4°

INTERNATIONAL TREATY ON PLANT GENETIC
RESOURCES FOR FOOD AND AGRICULTURE

The International Treaty on Plant Genetic Resources for Food
and Agriculture (ITPGRFA) of the Food and Agricultural Organi-
zation (FAO) also follows an open approach to accession. Under
Article 27 of the treaty, accession is open to any member state of
the FAO as well as member states of the United Nations or any of
its specialized agencies or the International Atomic Energy
Agency. There is no requirement for an examination of the con-
formity of national laws to the provisions of the treaty prior to
accession. Ironically, the positive conformity examination-based
approach to UPOV accession also puts at risk the implementa-
tion of the ITPGRFA for states that are parties to both treaties.
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6

International Law

on Treaty Accession and
the UPOV Convention

The international law relating to treaties has been codified in
the Vienna Convention on the Law of Treaties (VCLT). Articles 2
and 11 of the VCLT state that accession is one of the acts through
which a state establishes on the international plane its consent
to be bound by the treaty. Article 15 of the treaty explains that
the consent of a state to be bound to a treaty by accession arises
when the treaty provides that such consent may be expressed
by a state by means of accession, or it is otherwise established
by implication that the negotiating states to the treaty agreed
that consent may be expressed by accession, or if the parties to
the treaty have subsequently agreed that consent may be ex-
pressed by accession. The conditions under which accession
may occur and the procedure involved depend on the provisions
of the treaty.

Accession is fundamentally a process by which states that
did not participate in the negotiation of a treaty or affix their
signatures to the treaty can become parties to it “on a status
exactly the same as that enjoyed by those States that negotiated,
signed and ratified them in a normal way."4* A general principle
of the international law on treaty accession is that a state can
accede to a treaty only with the consent of all the parties to the
treaty. The consent of the parties to the treaty regarding the ac-
cession of new states may be governed by an accession clause.
Through the terms of the accession clause, parties to the treaty
can set the conditions which must be met by a nonsignatory
state to accede to the treaty.

Generally, the accession provisions of a treaty are of three
types: (1) open accession, wherein signatory states preauthorize
the accession of applicant states when the treaty is adopted; (2)
closed accession, wherein the treaty is generally not open to ac-
cession and an applicant state can accede only if the parties to
the treaty subsequently consent to the accession; and (3) semi-
open accession, wherein the consent of all or a specified major-
ity of the parties to the treaty are required for allowing an appli-
cant state to accede.4?

The 1991 Act adopts a mix of open and semi-open approach-
es to accession. Accession is, as noted above, open to members
of upOV that are parties to a previous act of the convention; it is
semi-open and subject to a positive decision based on a confor-
mity examination for new members. A similar approach was
also adopted in the 1978 Act of the convention. The 1961 Act
was completely semi-open in the sense that accession could oc-
cur based on a four-fifths majority consent of the existing mem-
bers of the upov Council.

Consequently, there is a double standard wherein members
that are party to a previous act accede to the 1991 Act without
any conformity examination and a positive decision of the upov
Council, but new members are subjected to a conformity exam-
ination. This double standard in the accession process resulted
in prior members acceding to the 1991 Act with pvP laws con-
taining provisions which would be denied to a new member
acceding to the 1991 Act. For example, “UPOV 1991 countries
such as the us and Switzerland do not limit free farm-saved-
seed to small farmers which is viewed not compliant with the
UPOV 1991 requirements. For Switzerland this led to the ironic
situation that Liechtenstein was not allowed to join UPOV 1991
by reference to the PBR Act of Switzerland, a practice Liechten-
stein used for all other 1p laws."43

However, this study found no other international treaty
on IP or biodiversity that requires prior adoption of domes-
tic law to give effect to the provisions of a treaty as condi-
tionality upon which the accession of the state is contin-
gent. As mentioned, even the wTo accession process wherein
existing members try to induce economic policy changes in the
acceding member does not involve a process where accession
could only occur if the incumbent members give a positive de-
cision regarding the conformity of the applicant member's do-
mestic law to wto rules. The study also did not find any other
treaty which has different standards of accession for members
based on their membership in any existing treaty. The adoption
of different standards for accession for nonmembers of the
union to different acts of the convention seems unique to
UPOV.
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Alternative Interpretation
of Article 34.3

As stated above, Article 34.3 of the 1991 Act of the upov Con-
vention adopted the rule of accession applicable to nonmembers
of the union under the 1978 Act. Article 34.3 of the 1991 Act
states as follows:

Any State which is not a member of the Union and any intergov-
ernmental organization shall, before depositing its instrument of ac-
cession, shall ask the Council to advise it in respect of the conformity
of its laws with the provisions of this Convention. If the decision em-
bodying the advice is positive, the instrument of accession may be
deposited.

In practice, as noted above, the examination of conformity of
the law of an acceding state to the upov Convention is under-
taken by the uPOV Secretariat. According to an information
document adopted by the upov Council in 2017, the process of
advice of the council under Article 34.3 involves the following
steps: (1) submission of a request for the advice of the council by
the state or intergovernmental organization seeking accession,
(2) preparation of a document with an analysis of the law by the
UPOV Secretariat, (3) preliminary examination of the law by the
upov Consultative Committee, and (4) a decision embodying
the advice of the council .44

The guidance adopted by the council also explains the fol-
lowing scenarios concerning the decision of the council: (1) if the
decision of the council is positive on the conformity of an adopt-
ed law, the instrument of accession can be submitted if the law is
not amended in the meantime; 2) if the decision of the council is
positive about the conformity of a draft law, the instrument of
accession can be deposited if the draft law is adopted with no
changes and enters into force; (3) where the decision of the coun-
cil is positive about the conformity of a draft law but changes are
introduced during the procedure of adopting the law, the upov
Secretariat would analyze the changes and present its opinion as
to whether they do not affect the substantive provisions of the
convention and, if so, invite the council to reaffirm its decision of
conformity, and thereafter the instrument of accession could be
deposited; (4) if the decision of the council on the conformity of
a draft law is positive but subject to modifications, the instru-
ment of accession may be deposited if the modifications are
made and the law is adopted with no other changes and enters
into force; and (5) if the decision of the council is that modifica-
tions to the law are required, the amended law would have to be
submitted for examination to the council.

The practice followed in implementing the provisions relat-
ing to the advice of the council as to the conformity of the laws

of the acceding state shows that much of it depends on how the
provision is interpreted. In its plain reading, Article 34.3 places
an obligation on a non-member state of the union seeking ac-
cession to ask the council to advise it in respect of the confor-
mity of its laws to the convention. Article 34.3 states nothing
about how the council should undertake this advice.

A strict interpretation of Article 34.3 would suggest that the
upov Council can only examine the conformity of an adopted
law and not a draft bill. The requirement under the article is that
the acceding state must seek the advice of the Council on the
conformity of its “laws.” However, in practice, the council has
been requested by acceding states to examine the laws before
they are formally adopted by the legislature.

Moreover, once the upov Council has given a positive de-
cision, there should not be any further scope for the upov
Secretariat or the council to review any changes to the law.
Such a strict interpretation would be supported if Article 34.3
is read alongside Article 36, which lays down that at the time
of depositing its instrument of accession, the state concerned
shall notify the secretary-general of its legislation governing
breeder’s rights (Article 36.1). Moreover, Article 36.2 also
states that any changes in legislation should be promptly no-
tified to the secretary-general. Further, Article 36.3 clearly
states that the responsibility of the upov Secretariat is to
publish the information concerning legislation or changes
thereto communicated by the state parties. The upov Conven-
tion does not confer powers on the uUpov Secretariat to induce
the review based on notification submitted pursuant to Arti-
cle 36 or to present its opinion on the legislation of an acced-
ing state after the council has given a positive decision under
Article 34.3 even where the positive decision is accompanied
with advice to incorporate additional requirements for ad-
justing the law.

Therefore, the guidance adopted by the upov Council on
how to become a member of upov should be revised to the ef-
fect that if the urov Council gives a positive decision regarding
the conformity of an adopted or draft law, subject to modifica-
tions, the acceding state may deposit its instrument of accession
along with a communication under Article 36.1 indicating the
legal provisions adopted, including any amendments advised by
the council.

The current accession procedure also appears unreasonable,
as every member state could change its law directly after the
deposit of its instruments of accession. There is no mechanism
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in UPOV to address cases of noncompliance with the convention
after a state has joined.

Another fundamental issue is how the upov Secretariat and
the council narrowly interpret the substantive provisions of the
upov Convention and the conformity of the law of an acceding
state. Following such a narrow approach to interpretation, the
upov Council has rejected national laws of Malaysia and the
Philippines that allowed the exchange and sale of seeds or prop-
agating material by small farmers to a certain extent (see box 2).
The application of a national deference standard4s in such cases
could have led to an interpretation that such exceptions were
consistent with the convention.

Moreover, it should also be noted that the upov guidance
document for the preparation of laws under the 1991 Act, in
which the individual upov articles are interpreted, is based on a
set of explanatory notes, which are approved by the upov
Council. In the introduction to each of the explanatory notes, it
is stated that “[t]he only binding obligations on members of the
Union are those contained in the text of the upov Convention
itself.” Therefore, these are merely voluntary guidance and not

)
)
Y

»
N

authoritative interpretation of the convention. However, this
clarification is missing in the guidance document, which thus
creates the impression that it contains authoritative interpreta-
tion of the provisions of the 1991 Act. However, this is not the
case, and contracting parties could adopt a different interpreta-
tion. Therefore, it will be important to revise the upov guidance
document for the preparation of laws under the 1991 Act to clar-
ify that contracting parties have the flexibility to interpret the
upov Convention in general and the scope of the exception to
breeders’ rights in particular in their own way.

The council could also develop a new guidance document for
the assessment of national laws by the secretariat based on the
principle of national deference. Such a guidance document
could clarify that where there is scope of alternative interpreta-
tions of any provision of the 1991 Act, the decision of the coun-
cil as to the conformity of the national law of an acceding state
to the 1991 Act should be based on the principle of national def-
erence. Accordingly, the council would accept the legitimate in-
terpretation of the provision of the convention adopted by the
state concerned.
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Conclusion

The upov Convention has followed a mix of open and semi-
open approaches to accession depending on whether the acced-
ing state was an existing member of the union under an earlier
act or not. For prior members of the union, accession simply
requires the deposit of an instrument of accession. For non-pri-
or-member states, an additional process of binding advice of
the upov Council regarding the conformity of the national leg-
islation to the obligations under the convention is required.
Such an acceding state can deposit its instrument of accession
only if the upov Council gives a positive decision about the
conformity of the national law to the obligations under the
convention.

This accession process for new members exacerbates the
problem that the upov Convention does not allow members any
flexibility to enact their national PvPp law in accordance with
their own needs. This is despite the fact that the wTo TRIPS
Agreement provides flexibility to its members to enact PvP laws
of a sui generis nature that are appropriate to their own needs.
uPovV does not accommodate differences in the agricultural sec-
tor and related public policy issues such as the livelihoods of
farmers, sustainable agriculture, and implications for food secu-
rity. The 1978 Act was negotiated by 9 European countries and 1
developing country, and the 1991 Act was negotiated by 19 in-
dustrialized countries and 1 developing country. This clearly did
not reflect the interests of agricultural systems in the Global
South. Nevertheless, this system—without the possibility of
adjustments—is now imposed on all countries (e.g., by means
of free trade agreements). Therefore, the very countries that
need maximum flexibility in implementing upov do not get it.
The way the conformity examination is done aggravates this
problem instead of alleviating it.

The upov Convention is the only treaty on 1p that follows
this approach. None of the treaties administered by wipo, the
accession process under the wro Agreement, the cBD, the Na-
goya Protocol, or the ITPGRFA have such a conditionality. On the
contrary, they follow an open approach to accession, which does
not require the consent of the existing members.

Nevertheless, the international law relating to treaty acces-
sion essentially defers to the process of accession agreed to by
the signatories to the treaty. In this respect, the rule of accession
under the upov Convention is legitimate under the Vienna
Convention on the Law of Treaties. However, it is important to
recognize that the process of accession was essentially agreed
upon by a few countries, most of which were developed coun-

tries, during the adoption of the 1978 Act of the convention.
This led to an accession process that is inequitable.

Therefore, if a country wants to accede to the UPOV system,
not only does it have to consider whether the thrust of the trea-
ty is right for it, but it also has to be aware that it is a treaty that,
unlike any other in the world, does not give new members the
flexibility to implement it in a way that is appropriate and ade-
quate to their needs. Such consideration could be the basis for a
country to opt not to seek accession to UPOV but rather to adopt
alternative sui generis systems of PvP that are more flexible and
balanced.

While the adoption of a sui generis system of pvp without
acceding to UpPovV is the best policy choice for a developing
country, it is nevertheless important to improve the accession
process under upOV for scenarios where a developing country
might have to accede to UPOV (e.g., under an obligation in a free
trade agreement).

First, in terms of procedure, states seeking accession should
only seek advice from the upov Council regarding the confor-
mity of adopted laws. While some states have requested confor-
mity examination in respect of laws under legislative consider-
ation, this is not a requirement based on a literal reading of
Article 34.3 of the 1991 Act. The guidance adopted by the upov
Council on how to become a party to UPOV,4® however, suggests
that a state seeking accession could also submit draft laws for
conformity examination. Such a suggestion should be removed
from the guidance document, as this is beyond the requirement
under Article 34.3. Such a procedure would also ensure that na-
tional legislation does not blindly follow the interpretation of
the upOV Secretariat, which, as has been shown in this study, is
not always made in full knowledge of national circumstances
and needs. Rather, the upov Council would have to deal with
legislation that has been drafted by the legislator with knowl-
edge of national needs. The upov Council or the secretariat are
not mandated to intervene in the process of adoption of legisla-
tion by national legislatures.

Second, when a positive advice is given, it should not be
qualified. A positive advice would imply conformity to the con-
vention. Therefore, after a positive advice is rendered by the
upov Council based on a conformity examination, the exam-
ined law should not be subjected to further review by the upov
Secretariat before the deposit of an instrument of accession. The
upov Convention does not confer powers of any additional ex-
amination of the law of an acceding state. After a conformity



16 THE UPOV ACCESSION PROCESS | February 2023

examination with a positive advice, the only obligation on the
acceding state, while depositing the instrument of accession, is
to notify the upov Secretariat of its law under Article 36, with
the secretariat being mandated to only publish the same and in-
form other members. Therefore, the guidance adopted by the
upov Council on how to become a member of upov should be
revised to the effect that if the upov Council gives a positive
decision regarding the conformity of an adopted or draft law,
then the acceding state may deposit its instrument of accession
along with a communication under Article 36.1 indicating the
legal provisions adopted, including the modifications made in
the law after the decision of the upov Council, based on their
own initiative or on the advice of the council.

Besides the procedure relating to the rendering of advice
under Article 34.3, a substantive issue is that the conformity ex-
amination essentially involves issues of interpretation of both
provisions of the 1991 Act as well as terms of the national law
implementing or giving effect to those provisions. Given the
prevalence of indeterminate language in various provisions of
the 1991 Act, particularly in relation to the scope of exceptions
to breeders’ rights, it would be pertinent that the upov Council
is guided by a rule of national deference in interpreting how a
national law has given effect to such provisions. Nothing in the
convention prevents the council from adopting such a rule of
interpretation. It would be crucial that countries that accede to
the upov Convention have enough room to establish a national
law that meets their requirements and needs and decide on the
appropriate scope and modality of implementing the obligations
under upov. This study shows that the existing system of acces-
sion to the upov system is uniquely inflexible and does not al-

low developing countries the flexibility to implement national
pvP laws in a manner that can sufficiently accommodate their
interests. The main problem already lies in the fact that a pvp
system was developed more than 30 years ago by a few industri-
alized countries, which is now to be imposed on the whole
world.

A fair and balanced convention should have an equitable
and nondiscriminatory accession procedure. As accession is
fundamentally a process that is meant to allow states that did
not participate in the negotiations or sign a treaty to become
party to it on exactly the same status as the parties that had ne-
gotiated and signed the treaty, a fair and balanced accession pro-
cess for upov would imply that acceding states should have the
space to define the terms of their accession. States acceding to
the 1991 Act as prior members of upov implicitly have some
flexibility in this regard, as their national laws are not subjected
to a conformity examination by the upov Council. However,
such flexibility is denied to states that are not prior members of
upov. Thus, acceding states cannot become parties to UPOV on
an equal footing with current member states.

Therefore, developing countries should consider whether,
instead of accession to UpOv, it would be better for them to
adopt their own sui generis system of pvp. Where necessary,
discussions on multilateral cooperation concerning pvp could
be pursued under the aegis of other fora, such as the Fa0, with
the participation of all states on an equal footing, as well as all
stakeholders representing farmers and smallholders besides the
breeders (unlike in upoV). In this way, breeders’ interests would
also be balanced with those of the farming community, and fun-
damental human rights would be respected.
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Abbreviations

African Regional Intellectual Property
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of New Varieties of Plants
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Vienna Convention on the Law of Treaties
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The South Centre is the intergovernmental organization of developing countries that helps developing
countries to combine their efforts and expertise to promote their common interests in the international
arena. The South Centre was established by an Intergovernmental Agreement which came into force
on 31 July 1995. Its headquarters is in Geneva, Switzerland.

South Center
Switzerland | south@southcentre.int | www.southcentre.int

The Association for Plant Breeding for the Benefit of Society (APBREBES) is a network of civil society
organizations from developing and industrialized countries. The purpose of APBREBES is to promote
plant breeding for the benefit of society, fully implementing Farmers' Rights to plant genetic resources
and promoting biodiversity.

Association for Plant Breeding for the Benefit of Society (APBREBES)
Switzerland | contact@apbrebes.org | www.apbrebes.org
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