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Foreword

Internationally a debate is raging about the 1991 Act of the International Convention for the 
Protection of New Varieties of Plants (UPOV 1991), its impact on and relevance for the basic 
needs of farming families and biodiversity conservation. It raises questions such as: Is there a 
need for a plant variety protection (PVP) system in the poorest nations, where markets are 
limited? And is there an appropriate plant variety protection system for countries where most of 
the seed is produced and distributed by smallholder farmers who also play a vital role in  
ensuring the basic food supply? In the region covered by the African Intellectual Property Orga-
nization (OAPI), this debate has been ongoing for about two decades. 

In 1999, under the influence of Geneva-based institutions, developed countries and their seed 
industry, OAPI introduced Annex X on plant variety protection – modelled on UPOV 1991 –  
into the regional Bangui Agreement. The adoption of Annex X followed promises of agricultural 
transformation through emergence of a competitive commercial seed sector, foreign investment 
in breeding, the availability of new foreign plant varieties, significant royalty incomes for  
national research institutes and overall greater benefit for all levels of society. 

From the very beginning, however, the relevance of Annex X for a region dependent on the 
farmer-managed seed system (also known as the peasant seed system or informal seed sector) 
for its seeds was seriously contested. Further, the process of developing Annex X had been 
neither evidence-based nor inclusive. Importantly, the process ignored the needs and interests 
of the main agricultural actors in the region, the local farming communities. 

More than 10 years after Annex X entered into force on 1 January 2006, this Working Paper 
studies how Annex X has been operationalized, the impact and relevance of UPOV 1991  
for the region and, in particular, whether the promises of UPOV 1991 were ever realized for the  
17 countries in the OAPI region. Twelve of these countries are categorized by the United  
Nations as least developed countries. 

To obtain answers to these questions, the authors (Mohamed Coulibaly and Robert Ali Brac de  
la Perrière), among others, studied the history of OAPI and development of Annex X and con-
ducted more than 20 interviews with civil servants, breeders and farmers in Mali, Senegal, Benin, 
Cameroon and Niger as well as the national OAPI liaison offices and the OAPI secretariat. 

The results of the investigation are staggering. It points to a dysfunctional PVP system that 
does not fit the socio-economic and agricultural conditions prevailing in the region. While  
benefits have hardly been realized, states are burdened with the costs of implementation. This 
shows, once again, that the top-down approach of exporting legal frameworks intended for 
developed countries to developing countries which have different circumstances, is a flawed 
colonial strategy, with significant costs and missed opportunities for people of the OAPI region.



The Organisation Africaine de la Propriété Intellectuelle (Afri-
can Intellectual Property Organization), known by its acronym 
OAPI, is an intellectual property organization for 17 countries 
mainly from French-speaking West and Central Africa. Created 
by the Bangui Agreement of 2 March 1977, it is based in 
Yaoundé, Cameroon.

Its members are Benin, Burkina Faso, Cameroon, Central 
African Republic, Chad, Comoros, Congo, Cote d’Ivoire, Equato-
rial Guinea (Spanish-speaking), Gabon, Guinea, Guinea-Bissau 
(Portuguese-speaking), Mali, Mauritania, Niger, Senegal and 
Togo. Importantly, 12 of these 17 countries are categorized by 
the United Nations as least developed countries (LDCs),1 i.e., 
countries at the lowest level of socioeconomic development and 
hence the most vulnerable segment of the international com-
munity. 

The conceptual and substantive design of the Bangui Agree-
ment originates from the 1962 Libreville Agreement that pre-
ceded it and the considerable influence France exercised over its 
former colonies (as will be elaborated in Chapter 2). The Agree-
ment set up OAPI as a supra-national organization on intellectu-
al property (IP) matters. OAPI operates as the intellectual proper-
ty office for its members. Procedures for filing applications for, 
granting and administering intellectual property rights are har-
monized and centrally handled by the OAPI secretariat.

In the Agreement’s original version of 1977, its scope was 
limited to select categories of intellectual property such as pat-
ents, trademarks, industrial designs, and literary and artistic 
property. The advent of the World Trade Organization (WTO) 
Agreement on Trade-Related Aspects of Intellectual Property 
Rights (TRIPS Agreement), followed by significant pressures ex-
erted by Geneva-based international institutions (UPOV, WIPO, 
WTO) and donors, led to a revision of the Agreement in 1999, 
which resulted in a controversial expanded Agreement that in-
cluded plant variety protection in its Annex X. On 14 December 
2015, the Bangui Agreement was further revised; however, this 
revision has yet to come into force. 

The Agreement consists of a main part – which sets out the 
institutional structure of OAPI and the general rights and obli-
gations of its members – and 10 annexes, each addressing a spe-
cific aspect of intellectual property: patents (Annex I); utility 
models (Annex II); brands of goods or services (Annex III); in-

dustrial designs (Annex IV); trade names (Annex V); geographi-
cal indications (Annex VI); literary and artistic property (Annex 
VII); protection against unfair competition (Annex VIII); lay-
out-designs (topographies) of integrated circuits (Annex IX); 
and plant variety protection (Annex X). 

The 1999 revision of the Agreement met with significant op-
position from multiple segments of the international communi-
ty (e.g., civil society, experts, academics, farmers, even relevant 
ministries) from different sectors, namely health, agriculture 
and the environment. The main concerns were that the revision 
process had been captured by advocates of strengthened IP pro-
tection and enforcement, and did not employ an evidence-based 
participatory approach, hence the failure of the revised Agree-
ment to fully exploit the policy space provided by the TRIPS 
Agreement to put in place intellectual property standards that 
reflect the level of socio-economic development and technolog-
ical challenges in the region.

For example, the revised Agreement applies the newly ad-
opted intellectual property standards to LDCs despite Article 66 
of the TRIPS Agreement explicitly granting LDCs a renewable 
exemption from implementing the TRIPS Agreement “in view 
of their special needs and requirements”, “their economic, finan-
cial and administrative constraints, and their need for flexibility 
to create a viable technological base”.2 This exemption was ini-
tially granted until 1 January 2005. Thereafter the WTO has re-
newed this exemption, which will now continue until 1 July 
2021 and possibly beyond with further renewal. 

The inclusion of Annex X on PVP sparked international out-
rage not least because of the absence of a rigorous and inclusive 
decision-making process that involved the farming community. 
The Annex marked for the first time the creation of exclusive 
rights in relation to plant breeding, a dramatic shift in the mod-
el of creation and diffusion of plant varieties in the region. 

For centuries plant varieties have been developed through 
the free exchange of seeds and the sharing of knowledge among 
farmers. This model continues to prevail in the OAPI region and 
in most other developing countries. However, in the developed 
countries especially in the US and the EU, with the growth of 
the seed trade and the emergence of private commercial breed-
ers, a new model of production and diffusion, based on intellec-
tual property, emerged at the end of the 19th century. 

1
Introduction
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In 1911, the Congres Pomologique de France suggested the 
need for special protection for plant varieties, a view that be-
came prevalent among European commercial breeders. In 1956, 
the Semmering Congress of the International Association of 
Plant Breeders for the Protection of Plant Varieties (ASSINSEL) 
stressed the need for an international conference to adopt an 
international system for the protection of new plant varieties. In 
response, the French led European countries to negotiate an in-
ternational instrument on plant variety protection, resulting in 
1961 in the International Convention for the Protection of New 
Varieties of Plants (UPOV), which set out binding minimum 
standards of PVP. The UPOV Convention has since been revised 
in 1972, 1978 and 1991, each revision expanding and strengthen-
ing the rights conferred to breeders while limiting the freedom 
to operate in particular rights of farmers to freely save, use and 
exchange seed/propagating material. 

Historically the membership of UPOV has been small. The 
initial version was negotiated and adopted by six countries 
from Western Europe while the 1991 Act was negotiated by 
only 20 member countries, out of which only one (South Africa) 
was a developing country. Correa et al. point out that “[t]he low 
participation of developing countries in setting the UPOV re-
gime is in sharp contrast to the negotiations leading to the 
adoption of the Convention on Biological Diversity (CBD) and 
the International Treaty on Plant Genetic Resources for Food 
and Agriculture (ITPGRFA), in which developing countries 
played a key role”.3 Most countries are also members of these 
instruments (see Box 1).

By the end of 1999, UPOV 1991 had attracted only 11 mem-
bers, none of which were developing countries. As the TRIPS 
Agreement became operational, UPOV and its advocates (e.g., 
France, the WTO, the World Intellectual Property Organization 
(WIPO), the multinational seed industry) set about to capture 
OAPI and its members to join UPOV 1991. Their significant fi-
nancial resources and leverage over the region prevailed as An-
nex X modelled on UPOV 1991 was adopted in 1999 as part of 
the revised Bangui Agreement. 

Its adoption however was controversial, as mentioned above. 
Concerns were raised over the appropriateness of the protec-
tion model in Annex X for the agricultural systems and practic-
es prevailing in the region. 

In the OAPI region, agriculture remains the dominant pro-
ductive activity in most countries. More than 80% of the seed 
used comes from the “informal” seed system (often referred to 
as “peasant seed system” or “farmer-managed seed system”).4 In 
this system, farmers maintain seed of their local varieties for 
their own consumption and production, and they multiply and 
exchange seed on an in-kind or cash basis. Local markets are 
also an important source of seeds for these farmers. 

In this agricultural context, the suitability and relevance of 
UPOV was questioned. As noted above, UPOV was conceived for 
the modalities of seed production prevailing in developed coun-
tries, where seed/propagating materials are primarily sourced 
through the commercial seed sector. In addition, developing 
countries were conspicuously absent in the process of creating 
UPOV, meaning the characteristics of the seed supply systems of 
these countries were ignored.

Adoption of the UPOV-style Annex X bewildered the inter-
national community as the TRIPS Agreement provided ample 
flexibility for countries to develop a “sui generis” plant variety 
protection system that reflected the agricultural system as well 
as the needs and interests of farmers in the region. In addition, 
as noted above, the LDCs in the region (i.e., 12 OAPI members) 
had been afforded special treatment under the TRIPS Agreement 
in the form of a renewable transition period that exempted 
LDCs from implementation of the TRIPS provisions. 

Article 27.3(b) of the TRIPS Agreement does place a general 
obligation on WTO members (except for LDCs that are exempt) 
to provide a system for plant variety protection.5 However, 
countries have considerable latitude and space to design and 
implement this system. They can determine the modality and 
level of protection. The only condition of the protection is that 
it should be “effective sui generis” protection. The UPOV Conven-
tion is not mentioned, hence WTO members may opt for 
non-UPOV sui generis systems. “Sui generis” means “unique”, “of 
its own kind”, a concept which indicates that WTO members 
have broad policy space to define the parameters of protection.

Developing countries, in debates on the review of Article 
27.3(b), also stressed that the WTO Agreement does not specify 
criteria by which to judge whether a sui generis system is effec-
tive and therefore this should be left to members to decide.6 The 
African Group of countries in the WTO in particular called for 
clarity on Article 27.3(b), stating that any sui generis law for plant 
variety protection can provide for: the protection of innovations 
of indigenous and local farming communities in developing 
countries; the continuation of traditional farming practices in-
cluding the right to save and exchange seeds, and sell farmers’ 
harvest; and the prevention of anti-competitive rights or practic-
es which threaten the food sovereignty of developing countries.7 

In addition, during the time of the revision of the Bangui 
Agreement, the Organization of African Unity (OAU) (now 
known as the African Union) initiated continent-wide discus-
sions on the impact of the TRIPS Agreement on African re-
sources, communities, systems and practices and the social, eco-
nomic and cultural implications of TRIPS implementation. These 
discussions, which included a wide range of perspectives across 
the continent, such as from farmers, scientists, lawyers, civil so-
ciety and relevant ministries, eventually led to the adoption of 
the African Model Legislation for the Protection of the Rights 
of Local Communities, Farmers and Breeders and for the Regu-
lation of Access to Biological Resources (African Model Law) in 
2001. 

This Model Law was an attempt to establish a legal frame-
work that balances the complex and often contradictory rela-
tionship between the TRIPS Agreement, which focuses on fur-
thering private monopoly rights, and the CBD and ITPGRFA 
which recognize state sovereignty over biological resources, and 
stress on advancing sustainable biodiversity and farmers’ and 
community rights. The Model Law also sought to safeguard the 
biological resources and diversity, interests of communities and 
indigenous peoples and the farming systems and practices in 
Africa. 

The Model Law comprehensively elaborated on access to bi-
ological resources in light of CBD principles of prior written, free 
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and informed consent of the state and/or the concerned local 
communities, recognizing also the collective rights of the local 
and indigenous communities. It sought to balance protection of 
plant breeders’ rights with farmers’ rights, including recognition 

of farmers’ varieties, the right to freely use, save, exchange and 
sell farm-saved seed/propagating material, right to participate in 
decision-making and right to obtain equitable sharing of bene-
fits arising from the use of plant genetic resources.

Box 1

Convention on Biological Diversity

OAPI member states are contracting parties to the CBD.
The CBD, which was adopted in 1992, came into 

force on 29 December 1993. It currently has 196 parties.8 
It aims at ensuring the conservation of biological 
diversity, the sustainable use of its components and the 
fair and equitable sharing of the benefits arising out of 
the utilization of genetic resources (Article 1). Important-
ly, the CBD operationalized the concept of sovereign 
rights over biological resources (Preamble and Article 3). 
It introduced the requirement of prior informed consent 
(Article 15.5) and the fair and equitable sharing of 
benefits arising from the “commercial and other utiliza-
tion” of genetic resources, based on terms mutually 
agreed between the recipient and the country supplying 
the resources (Articles 15.4 and 15.7). In 2010, the CBD’s 
Conference of Parties adopted the Nagoya Protocol on 
Access and Benefit Sharing (ABS) which further elabo-
rates on access and benefit-sharing implementation at 
the national level. The Nagoya Protocol has 110 parties.9

The extension of intellectual property to living 
subject matter in the TRIPS Agreement raised significant 
concerns among developing countries over the possibility 
of incompatibility between the TRIPS Agreement and the 
CBD. Consequently, developing countries have, among 
others, focused their efforts on establishing a mandatory 
obligation to disclose the origin of biological resources 
and associated traditional knowledge claimed in patent10 

and plant variety protection11 applications. Intellectual 
property applications are an important checkpoint to 
monitor and enhance transparency with regard to 
utilization of genetic resources and compliance with ABS 
rules. 

International Treaty on Plant Genetic  
Resources for Food and Agriculture

OAPI member states are contracting parties to the 
ITPGRFA. 

This Treaty, adopted in 2001, is the result of the 
revision of the voluntary 1983 Food and Agriculture 
Organization (FAO) International Undertaking on Plant 
Genetic Resources for Food and Agriculture following the 
adoption of the CBD.12 Its objectives are the conser-
vation and sustainable use of plant genetic resources for 

food and agriculture and the fair and equitable sharing of 
the benefits arising out of their use, in harmony with the 
CBD, for sustainable agriculture and food security.

Article 6 of the ITPGRFA requires contracting parties, 
inter alia, to “develop and maintain appropriate policy 
and legal measures that promote the sustainable use” of 
PGRFA, including promoting the development and 
maintenance of “diverse farming systems”, promoting 
plant breeding efforts with the participation of farmers, 
particularly in developing countries, to strengthen the 
capacity to develop varieties particularly adapted to 
social, economic and ecological conditions, broadening 
the genetic base of crops, promoting the expanded use 
of local and locally adapted crops, varieties and underuti-
lized species, as well as maximizing intra- and inter- 
specific variation for the benefit of farmers, especially 
those who generate and use their own varieties.

In addition, the ITPGRFA is the first international 
legally binding treaty to recognize Farmers’ Rights, given 
“the enormous contribution that the local and indigenous 
communities and farmers of all regions of the world, 
particularly those in the centres of origin and crop 
diversity, have made and will continue to make for the 
conservation and development of plant genetic resourc-
es which constitute the basis of food and agriculture 
production throughout the world” (Article 9.1). 

While the implementation of Farmers’ Rights is left 
to national laws and regulations, in the Preamble and 
Article 9, the Treaty indicates some of the fundamental 
elements of such rights:

– the protection of traditional knowledge relevant to 
PGRFA; 

– the right to equitably participate in sharing benefits 
arising from the utilization of PGRFA; 

– the right to participate in making decisions, at the 
national level, on matters related to the conservation 
and sustainable use of PGRFA; and 

– the right to save, use, exchange and sell farm-saved 
seed and other propagating material.

These rights are not exhaustive and national laws can 
recognize more rights, including those under other 
international instruments and customary international 
law that are applicable to farmers and the objectives  
of the Treaty. 

THE CBD AND THE ITPGRFA
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In contrast, the UPOV system is a rather inflexible legal 
framework, offering breeders’ rights only to varieties that are 
novel, distinct, uniform and stable (NDUS); generally these are 
commercial varieties. There is no recognition of or protection 
offered to other, diverse farming systems, their varieties or 
Farmers’ Rights under the ITPGRFA, including their right to 
freely save, use, exchange and sell farm-saved seed and other 
propagating material. In fact, UPOV is known for advising its 
potential members to reject provisions implementing Farmers’ 
Rights in their PVP legislation. The access and benefit sharing 
(ABS) principles of the CBD and disclosure of origin (see Box 1), 
crucial for the operationalization of ABS to prevent misappro-
priation of genetic resources, are considered to be inconsistent 
by UPOV. 

This paper analyzes the impact of the UPOV-style Annex X 
of the revised Bangui Agreement in the more than 10 years 
since its entry into force on 1 January 2006. 

Chapter 2 discusses the origins of the Bangui Agreement 
and OAPI, and looks at the role played by international institu-
tions, developed countries and their seed industry in the revi-

sion of the Bangui Agreement and formulation of Annex X. This 
chapter also elaborates on the parallel processes underway in 
Africa, led by the OAU, and in the WTO, led by the African 
Group, emphasizing on non-UPOV sui generis systems that are 
more reflective of the farming systems prevailing in the OAPI 
region. 

Chapter 3 examines the legal and institutional structure of 
OAPI as well as the implications of the provisions contained in 
Annex X. Chapter 4 analyzes the functioning of the OAPI PVP 
system following operationalization of Annex X. It provides in-
formation on the origins and subject matter of PVP applications 
filed and approved. It assesses availability of information about 
PVP in the OAPI region and explores whether and how the tech-
nical examination of NDUS is conducted. 

Chapter 5 scrutinizes the impact of Annex X in the OAPI 
region in particular on availability of new varieties, breeding 
activities, development of the seed industry, local farmer variet-
ies, public institutions, farmers’ seeds systems and Farmers’ 
Rights. Chapter 6 discusses the next steps for OAPI member 
states. 

Niamey Peasants Seed Fair Final Declaration, April 2019 ©BEDE
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This chapter traces the historical origins of the Bangui Agree-
ment which established the institution of OAPI. It reveals the 
influential role of international institutions (UPOV, WIPO, 
WTO), developed countries (in particular France) and their seed 
industry in the revision of the Agreement and formulation of 
Annex X on PVP. 

During the period of revision, the OAU was already formu-
lating a common African position on plant genetic resources, 
prompted by widespread concerns over the impact of the TRIPS 
Agreement on the African region. Inspired by the OAU outcomes, the 
African Group of countries also took a firm position in the WTO 
that asserted the freedom to adopt non-UPOV sui generis PVP 
regimes that would, inter alia, support the system of saving, 
exchanging and selling seeds among farmers, balance breeders’ 
rights with the needs of farmers and local communities, pro-
mote implementation of the CBD and the ITPGRFA, and protect 
traditional knowledge as well as inventions of local communi-
ties. This chapter elaborates on these initiatives that, through 
inclusive and consultative processes, were about safeguarding 
the agricultural systems and practices prevailing in the region. 
Despite these developments and in the absence of a rigorous 
inclusive and participatory process, OAPI adopted the one-size-
fits-all PVP regime of UPOV 1991, developed to protect the in-
terests of commercial breeders in developed countries. 

2.1 – POLITICAL CONTEXT OF  
THE ESTABLISHMENT OF OAPI 

The prevailing view of scholars studying francophone Africa, 
according to Deere, is that despite decolonization, francophone 
Africa remains “economically, politically and intellectually” de-
pendent on foreign donors especially France, compromising 
decision-making autonomy in domestic policy-making.13 De-
cades of French influence in the region have led to francophone 
officials generally being amenable or deferring to French ad-
vice and expertise, Deere argues.14 

Throughout the colonial era until 1962, patent rights in the 
francophone region were governed by French law and the 
French Institut national de la propriete industrielle (INPI), 

which operated as the intellectual property office for these co-
lonial territories. French priority was to protect the intellectual 
assets of its nationals within the colonial territories. Hence a 
patent deposited in France also came into effect in these terri-
tories. This historical context set the foundation for the region’s 
reliance on external actors in the area of IP. 

Post independence, France’s significant influence in the re-
gion continued especially in the IP domain as it remained eager 
to ensure protection of investments of its companies and na-
tionals in the former colonies. For instance, France persuaded 
11 francophone African states to join the Berne Convention 
(the international convention regarding copyright protection 
for literary and artistic works) between 1962 and 1964.15 France 
also supported a regional approach to IP protection.16 

On 13 September 1962 in Libreville (Gabon), 12 heads of 
state and government signed an agreement which established a 
regional framework for industrial property protection and cre-
ated the African and Malagasy Industrial Property Office 
(OAMPI) based in Yaoundé, Cameroon. 

OAMPI became the central authority for managing the pro-
tection of industrial property in francophone Africa based on 
the principles of regional cooperation through: (a) the adoption 
of a uniform system of industrial rights protection based on 
uniform legislation; (b) the creation of a common authority to 
serve as the office for protection of industrial property for its 
member states; and (c) the application of common and central-
ized procedures such that a single title issued by OAMPI would 
be valid in all member states.17 (These principles remain appli-
cable today in the context of OAPI.) Given the active involve-
ment of INPI and United International Bureaux for the Protec-
tion of Intellectual Property (BIRPI, WIPO’s predecessor) in the 
formation of OAMPI, it is unsurprising that the Libreville 
Agreement mirrored the French legislation. 

Following the subsequent withdrawal of Malagasy, the Li-
breville Agreement was revised and a new convention was 
signed in Bangui on 2 March 1977 giving birth to OAPI, also 
headquartered in Cameroon. At this time, the membership of 
OAPI had expanded to 15 countries.18 Even after its adoption, 
French influence over the legal provisions of the Bangui Agree-
ment continued. 

2
Historical Context of the 

Bangui Agreement 
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2 .2 – REVISING THE BANGUI AGREEMENT TO BE 
TRIPS-COMPLIANT 

In its original version of 1977, the Bangui Agreement did not 
include certain categories of industrial property rights, such as 
PVP. Even in Europe, PVP was relatively novel then. 

In the context of the revision of the Paris Convention for 
the Protection of Industrial Property, the European industrial 
countries held in Paris an international conference which led 
to the adoption, on 2 December 1961, of an International Con-
vention for the Protection of New Varieties of Plants establish-
ing the Union pour la Protection des Obtentions Végétales 
(UPOV). This Convention set binding minimum standards for 
PVP and was revised in 1972, 1978 and 1991. While the first two 
revisions did not substantially alter the system of protection, 
the 1991 revision brought about significant changes. It expand-
ed and strengthened the rights conferred to breeders, inter alia 
by limiting breeders’ exemption and the rights of farmers to 
freely save, use and exchange farm-saved seed/propagating 
material. 

While the 1977 version of the Bangui Agreement may not 
have been influenced by UPOV, this was not the case some 20 
years later when the Agreement underwent its first revision in 
February 1999. The revision included a new annex to the 
Agreement on PVP modelled on UPOV 1991, and this annex 
came into force on 1 January 2006. 

The main reason for the revision was to make the Bangui 
Agreement compliant with the requirements of the TRIPS 
Agreement, which had come into force on 1 January 1995, and 
to further broaden the scope of the Bangui Agreement, swayed 
primarily by the influence of UPOV, WIPO, the WTO and France 
in the region, as shown in the next section. 

As mentioned above, Article 27.3(b) of the TRIPS Agreement 
requires WTO members to establish an “effective sui generis sys-
tem” for the protection of plant varieties. However, this require-
ment was not applicable to LDCs as they enjoyed a transition 
period until 2005. In 2005 the transition period was extended 
to 1 July 2013 when it was extended again to 1 July 2021.19 
During the transition period LDCs are exempted from imple-
menting the provisions of the TRIPS Agreement, except for Ar-
ticles 3, 4 and 5.20 The rationale for this flexibility is to accord 
LDCs policy space in view of their special needs, especially 
their economic, financial and administrative constraints.21 

Since the majority of OAPI member states are LDCs, OAPI 
did not have to hastily adopt a PVP system and apply it to LDCs. 
As shown in the next section, international institutions and 
donors providing technical and financial assistance deliberate-
ly ignored this fact, and even the need for credible due process, 
as they doggedly sought to further their influence and protect 
their interests in the region. 

2.3 – INFLUENCE OF UPOV 1991 PROPONENTS IN 
THE REVISION OF THE BANGUI AGREEMENT

As the TRIPS Agreement entered into force in 1995, Gene-
va-based international institutions mobilized to accelerate its 

Box 2

France is a major exporter of seeds. In 2016, it was the 
country with the second highest amount of seed 
exports, estimated at a value of US$1,708 million.25 

Groupement national interprofessionnel des 
semences et plants (GNIS), created in 1941 and modified 
in 1962, is the interprofessional organization of the  
seeds and seedlings sector for France, recognized in 
June 2014 by decree of the Ministry of Agriculture. It is 
also responsible for seed control and certification  
in France. It is funded by fees mandated by the French 
government. A key objective of GNIS is the protection  
of the interests of the French seed sector in general  
and multinational seed companies more specifically in 
the international arena. 

FRANCE AND GNIS

implementation nationally and regionally. Despite the out-
standing issue of review of Article 27.3(b), UPOV, with the sup-
port of WIPO, the WTO and France, embarked on an assertive 
campaign in the OAPI region to urgently put in place a UP-
OV-based PVP system. The OAPI secretariat was a willing ally 
given its close relationship with and dependence on France and 
international institutions for financial support and technical as-
sistance. 

On 8 August 1996, officials from UPOV (including its Vice 
Secretary General) and WIPO discussed proposals for amend-
ing the Bangui Agreement to include the creation of a PVP sys-
tem in the OAPI region.22 On 10 December, the Vice Secretary 
General of UPOV had another discussion with WIPO officials to 
discuss the possible revision of the Bangui Agreement.23

In 1997, the UPOV secretariat was involved in discussions 
with the French Ministry of Agriculture as well as Francois 
Burgaud, who was in charge of international relations within 
the French National Interprofessional Seed and Seedlings 
Grouping (GNIS – see Box 2), about providing technical assis-
tance on PVP to francophone African countries, including pro-
viding a financial contribution for the organization of a region-
al seminar in Burkina Faso.24 

In April 1997, the Director General of WIPO sent to OAPI 
draft texts for the revision of the Bangui Agreement, which in-
cluded a draft annex relating to plant variety protection drawn 
up by the UPOV secretariat.26 In September 1997, the Director 
General of OAPI Anthioumane N’Diaye and Faolu Bangoura, IP 
Director of OAPI, met with UPOV officials to discuss possible 
extension of the Bangui Agreement so as to include plant vari-
ety protection and the participation of representatives from 
OAPI in the Burkina Faso seminar.27 UPOV also participated in 
a WIPO Academy session for French-speaking countries to lec-
ture on UPOV and PVP.

The abovementioned seminar – a regional seminar on the 
nature of and rationale for the protection of plant varieties un-
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der the UPOV Convention – was organized by UPOV in Ouaga-
dougou, Burkina Faso, on 17-19 December 1997 in cooperation 
with the Government of Burkina Faso and OAPI with the fi-
nancial support of the French Ministry of Agriculture and 
Fisheries.28 This seminar was attended by participants from 
OAPI member states: Benin, Burkina Faso, Cameroon, Chad, 
Cote d’Ivoire, Gabon, Guinea, Mali, Mauritania, Niger, Senegal 
and Togo. The annual report by the Secretary General of UPOV 
commended OAPI’s hard work on revising the Bangui Agree-
ment, adding that “it is proposed to add to that Agreement an 
annex concerning the protection of new plant varieties”.29 

In 1998, the UPOV Secretary General reached out to the 
General Coordinator, Conference of the Ministers for Agricul-
ture of Western and Central Africa, to offer UPOV’s assistance 
in relation to plant variety protection.30 UPOV further engaged 
the Head of the Seed and Plant Breeding Office in the French 
Ministry of Agriculture and Fisheries on the organization and 
financing of “roving seminars” in OAPI member states.31 

According to the OAPI secretariat, the draft text of the re-
vised Bangui Agreement was discussed at several expert meet-
ings in Conakry (November 1997), Abidjan (February 1998), 
Ouagadougou (July 1998) and Nouakchott (November 1998), 
which were also attended by donors and international agencies 
especially UPOV.32 The final text was approved by national IP 
officials at another meeting in Nouakchott (Mauritania) at the 
end of December 1998. 

Ten days before the Diplomatic Conference in Bangui that 
would consider the revised Bangui Agreement, a joint UP-
OV-WIPO-WTO workshop was held for developing-country 
delegates in Geneva to convey the message that UPOV 1991 
would be the best option for implementing the PVP system re-
quired by Article 27.3(b). 

From 22 to 25 February 1999, the revised Bangui Agree-
ment was opened for signature at the Diplomatic Conference 
in Bangui and signed on 24 February by the plenipotentiaries 
of 15 member states. As mentioned earlier, this Agreement in-
cluded an annex on PVP modelled on UPOV 1991. 

The influence of UPOV, WIPO, the WTO and other propo-
nents of UPOV 1991 was not limited to the regional process of 
revising the Bangui Agreement. As it engaged in meetings on 
revising the Bangui Agreement, UPOV also systematically ap-
proached key officials from countries in the region, such as 
Burkina Faso, Cote d’Ivoire and Gabon, presenting them with 
draft laws for establishing national PVP systems aligned with 
UPOV 1991. 

The WTO secretariat and developed countries, through the 
WTO Trade Policy Review process, also repeatedly reinforced on 
OAPI member states the need to swiftly comply with the TRIPS 
Agreement and strengthen IP protection and enforcement, fail-
ing to recognize LDCs’ transition period and other TRIPS flexi-
bilities or the broader implications for development and public 
policy.33 

RATIFICATION OF UPOV 1991
Civil society including organizations from francophone Africa 
protested against the revised Bangui Agreement and appealed to 
the OAPI member states to defer its enactment and to consider 

the Model Law of the OAU. They argued that the Agreement had 
been revised “without any consultation with or participation of 
farmers, even though they will be seriously affected by the new 
law”, and that UPOV and WIPO “pressurized OAPI to change its 
basic law”.34 They championed the African Model Law which 
was “much more attuned to the realities of the continent than 
what UPOV and WIPO have impressed upon francophone Af-
rica”.35 They argued that “it provides a basis for each African 
country to develop its national legislation in consideration not 
only of CBD and WTO, but also the interests of its people, espe-
cially the farmers and traditional healers”, and that the “Heads of 
State of all the OAU member countries have formally endorsed 
this model legislation as the recommended basis for national 
laws”.36

The OAU secretariat joined civil society and some local 
scholars to actively promote a non-UPOV 1991 sui generis ap-
proach to plant variety protection, reaching out to trade, agricul-
ture and environment ministries in the OAPI governments. The 
OAU and civil society engagement in the OAPI region was com-
plemented by efforts in Geneva to advance a common African 
Group position at the WTO on Article 27.3(b) in line with the 
Model Law.

However, eventually “the combined efforts of civil society 
and officials from the OAU Secretariat were overwhelmed by 
the superior financial and organizational resources of UPOV, 
INPI, and WIPO, all of which favoured the UPOV 1991 approach 
and exercised considerable leverage over OAPI Secretariat and 
national IP offices through the provision of technical and insti-
tutional support”. 37

UPOV, INPI and WIPO continued their active lobbying in the 
region, this time to convince OAPI member states to ratify the 
revised Bangui Agreement and for OAPI as an organization to 
ratify UPOV 1991.38 By the end of 1999, UPOV 1991 had attract-
ed only 11 members, none of which were developing countries. 
With the number of OAPI countries at the time, UPOV stood to 
gain 15 new members in a single swoop. 

In July 1999, the UPOV secretariat transmitted an aide-mem-
oire to OAPI governments regarding the ratification of the re-
vised Bangui Agreement and accession to the UPOV Conven-
tion.39 According to the civil society group GRAIN,40 the 
aide-memoire highlighted the purported advantages of intro-
ducing plant variety protection in Africa, i.e., food security (by 
the increase in quantity, quality and diversity of foodstuffs); 
sustainable agriculture (for example, by a more efficient use of 
available resources and inputs or by the use of pest- and dis-
ease-resistant varieties); and protection of the environment 
and of biodiversity (for example, by reducing pressure on natu-
ral ecosystems through better productivity of cultivated lands, 
increase in species and varietal diversity and increased interest 
in conservation and use of genetic resources for food and agri-
culture).

GRAIN countered that the “pot of gold being promised by 
UPOV to some of Africa’s poorest countries deserves scrutiny”.41 
In its rebuttal of UPOV’s arguments, GRAIN concluded they 
were “unfounded and misleading”.42

In September 1999, during the sessions of the WIPO Assem-
blies, UPOV discussed with many delegates of OAPI member 
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states the steps to be taken for the ratification of the revised 
Bangui Agreement and the accession to the UPOV Convention.43 
The then Vice Secretary General of UPOV also participated in a 
Conference of Ministers of Agriculture of West and Central 
Africa in November 1999 which ended with a recommendation 
that the OAPI member states ratify the revised Bangui Agree-
ment and urged the other countries in the region to enact leg-
islation conforming with UPOV 1991.44 UPOV also wrote to 
several countries in the region, including Cote d’Ivoire, regard-
ing the procedure for accession to UPOV. 

UPOV and WIPO also launched an attack on the OAU Model 
Law (see discussion in Section 2.4). 

On 20 December 1999, Anthioumane N’Diaye, the then Di-
rector General of OAPI, requested the advice of the UPOV 
Council on the conformity of the revised Bangui Agreement 
with UPOV 1991.45 At this point, the revised Bangui Agree-
ment, including the annexes, had not even entered into force.46 
Of all the OAPI members, only Cameroon had deposited its in-
strument of ratification.47 

On 7 April 2000, the UPOV Council decided that the Agree-
ment was in conformity with the UPOV Convention and that, 
“once the Bangui Agreement was in force, the member States of 
the African Intellectual Property Organization (OAPI) and OAPI 
itself might deposit instruments of accession to the Conven-
tion”.48

The revised Bangui Agreement came into force on 28 Feb-
ruary 2002. When OAPI’s Administrative Council met in mid-
2002, it took the decision to delay the entry into force of Annex 
X on PVP due to institutional, technical and financial con-
straints following from the lack of experience and expertise on 
the subject matter. Annex X became operational on 1 January 
2006 and in 2014 OAPI as an intergovernmental organization 
acceded to UPOV. Nevertheless many of the above constraints 
remain, as shown in Chapters 4 and 5, calling into question the 
relevance and suitability of Annex X for the region.

REVISION LACKING DUE PROCESS 
It is apparent the PVP annex in the Bangui Agreement is the 
direct result of the influence of foreign donors and interna-
tional institutions in the francophone region rather than the 
outcome of a transparent, inclusive, participatory and evi-
dence-based process. There is no evidence of any substantive 
empirical assessments being undertaken by the OAPI secretari-
at, member states or by international partners of the potential 
impact and the appropriateness of the PVP system for the coun-
tries in the region. 

Neither is there any evidence of any public consultations 
held by the OAPI secretariat or national governments with rel-
evant local stakeholders, although the subject matter of the re-
vision would directly impact the lives of people in those coun-
tries.49 No formal interstate negotiation during the revision 
process was reported either.50 

The focus of officials in national IP offices was, unsurpris-
ingly, mainly on compliance with the TRIPS Agreement from 
the perspective of strengthening IP protection, as the majority 
of these officials were products of training by INPI, WIPO and 
European and US universities.51 Hence IP in OAPI member 

states is approached as a narrow technical matter rather than a 
broader policy issue with implications for national develop-
ment and public interests. Weak understanding and capacity on 
IP and more specifically on PVP allowed the OAPI secretariat 
and foreign interests to dominate and drive the process. 

International non-governmental organizations (NGOs) only 
became aware of the revision process as the Bangui Diplomatic 
Conference was to be held. Rural Advancement Foundation In-
ternational (RAFI) based in Canada and the Spain-based GRAIN 
urgently issued press statements and letters to the Ministers of 
Agriculture and Ministers responsible for patent offices of 
OAPI member states expressing concerns about the adoption of 
the UPOV 1991 model and calling for a delay in the signing of 
the revised Bangui Agreement. They queried, “Why the rush?”, 
arguing that it was “premature” for OAPI member states to 
adopt UPOV 1991. “Not only is it out-of-step with other devel-
opments in Africa,” they added, “it would lock governments 
into legislation that no other developing country has adopted, 
and which is far more restrictive than is necessary to meet 
their international obligations”.52 They also pointed out that 
LDCs had the benefit of the transition period and did not have 
to implement the TRIPS Agreement until 2005.53 

The adoption and implementation of the revised Bangui 
Agreement was opposed not only because it was establishing a 
UPOV-style PVP system in the absence of a rigorous evi-
dence-based and consultative process. International and local 
civil society organizations and experts were also concerned 
about the impact of other annexes of the Agreement on other 
public policy areas, such as access to affordable medicines, the 
environment and traditional knowledge, for the annexes failed 
to incorporate adequate TRIPS flexibilities and instead con-
tained “TRIPS-plus” measures54 which could adversely affect 
development and the public interest.55 Revision of the other an-
nexes was also influenced by IP advocates: WIPO, the WTO and 
bilateral donors. Multinational companies and industry associ-
ations, including in the seed sector, insisted that strengthened 
IP protection was essential to introduce their products and for 
their investment in the region. See Box 3. 
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The workshop recommended the elaboration of model leg-
islation on the protection of indigenous knowledge concerning 
plants, and the need to study the implications of the TRIPS 
Agreement on Africa’s bio-resource heritage and the expected 
implementation of intellectual property standards as the TRIPS 
Agreement came into force for developing countries. 

The workshop was followed up with intense collaboration 
over three years among African experts from different segments 
of society – scientists, lawyers, NGOs, ministries and farmers’ 
organizations, including the Director General of the Ethiopian 
Environmental Protection Authority, Tewolde Egziabher. This 
collaboration resulted in an African common position and con-
sequently adoption, during the July 2001 OAU summit in Lusa-
ka, Zambia, of an African Model Legislation for the Protection 
of the Rights of Local Communities, Farmers and Breeders and 
for the Regulation of Access to Biological Resources.60 

 A draft model law had been sponsored by the Government 
of Ethiopia and considered by the OAU at its summit in Ouaga-
dougou, Burkina Faso, in June 1998. At the Summit of Heads of 
States, the draft was adopted but member states called to initi-
ate consultative meetings at the regional, national and sub-na-
tional levels to further clarify the text. The summit was signif-
icant as it highlighted growing concern for the protection of 
indigenous knowledge and biodiversity on the continent and 
these issues were seriously being considered by a diverse 
cross-section of society in Africa: farmer groups, civil society, 
and trade, environment and agriculture ministries. This model 
law was subsequently discussed at multiple meetings and clar-
ified and expanded to include plant breeders’ rights and Farm-
ers’ Rights in anticipation of the adoption of the ITPGRFA and 
in recognition of the fact that its member states would, as re-
quired by the TRIPS Agreement, need a sui generis law for pro-
tecting plant varieties. 

In June 1999 at an African Regional Workshop on Under-
standing Biodiversity-Related Instruments, held in Lusaka and 
organized by the OAU, the 60 African government officials 
who participated in the meeting advised African countries to 
“develop sui generis ... legislation” for plants such as those in-
cluded in the OAU model law that would be compatible with 
the TRIPS Agreement, to protect farmers’ rights, and to “exer-
cise their ordre public options under TRIPS to prevent privatiza-
tion of plants and biodiversity”.61 In June 2000, a meeting was 
held in Algiers, Algeria, with the purpose of developing and 
updating the French version of the model legislation. 

The OAU initiatives also provided the conceptual and em-
pirical evidence for the formulation of the African Group com-
mon position in the WTO with regard to the review process of 
Article 27.3(b) of the TRIPS Agreement. 

In August 1999, the African Group submitted a proposal to 
the General Council of the WTO calling for a clarification that 
implementation of Article 27.3(b) in respect of plant varieties 
should allow developing countries to “[m]eet their internation-
al obligations, for example under the Convention on Biological 
Diversity, and the FAO International Undertaking for Plant Ge-
netic Resources”; “[s]atisfy their need to protect the knowledge 
and innovations in farming, agriculture and health and medical 
care of indigenous people and local communities” (adding that 

2.4 – DIVERGING FROM AFRICA’S COMMON 
POSITION ON PLANT GENETIC RESOURCES

While proponents of UPOV 1991 were exercising their influence 
on the French-speaking region, a parallel process was underway 
on the continent led by the OAU. The OAU was founded in 1963 
and replaced by the African Union in 2002. It had 53 member 
states at the time of the revision of the Bangui Agreement. 

In April 1997, the OAU Scientific, Technical and Research 
Commission (STRC), headed by Nigerian professor Johnson Ek-
pere, organized in Nairobi a Workshop on Medicinal Plants and 
Herbal Medicine in Africa: Policy Issues on Ownership, Access 
and Conservation. This workshop was motivated by concerns 
that the requirements of the TRIPS Agreement would extend 
private monopoly rights over community biological diversity 
and appropriate the rights and resources of local communities 
and indigenous peoples, with major implications for food secu-
rity, agriculture, rural development as well as health and the en-
vironment. There was recognition that Africa “is economically 
the least developed continent, and yet is one of the best en-
dowed in biological resources” and that these “will continue to 
be the basis of its wealth and security into the future”. Thus, 
what was required was “that Africa define its path of economic 
development fully respecting its cultural norms and ecological 
imperatives”.59 

Box 3

Soon after the adoption of the revised Bangui Agreement, 
the International Seed Federation (ISF)56 established  
an African Seed Trade Association (AFSTA). It was 
formalized in 2000 with an international headquarters in 
Nairobi, Kenya, and an office for West Africa in Dakar, 
Senegal. Currently, the Association has about 100 
members including national seed associations and seed 
companies in and outside Africa. The interests of 
multinational seed companies are widely represented 
through their subsidiaries and other members of AFSTA. 
AFSTA advocated adoption of the UPOV 1991 model in 
Africa rather than the OAU Model Law. It argued that 
UPOV was “established to promote cost recovery 
through the protection of new varieties from illegal use”57 

and that it “has been widely adopted by both African 
and international communities in order to enhance and/
or promote investment in crop technology develop-
ment”.58 However, it is worth noting that by the end of 
2000, only 15 countries had ratified UPOV 1991. Kenya 
and South Africa were the only African UPOV members, 
and parties to the 1978 Convention.

CREATION OF A SEED TRADE 
ORGANIZATION: AFSTA
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“resolution of this issue affects the food security, social and 
economic welfare, and public health of people in developing 
countries”); and to “protect human, animal and plant life and to 
avoid serious prejudice to the environment.”62 

The African Group also proposed that a footnote be insert-
ed after the sentence on plant variety protection in Article 
27.3(b), stating that any sui generis law for plant variety protec-
tion can provide for:

i the protection of the innovations of indigenous and local 
farming communities in developing countries, consistent 
with the Convention on Biological Diversity and the Inter-
national Undertaking on Plant Genetic Resources;

ii the continuation of the traditional farming practices including 
the right to save, exchange and save seeds, and sell their har-
vest;

iii preventing anti-competitive rights or practices which will 
threaten food sovereignty of people in developing coun-
tries, as is permitted by Article 31 of the TRIPS Agreement.

The African Group proposal also called for the postponement 
of the implementation deadline for Article 27.3(b), arguing that 
the review of Article 27.3(b), if undertaken in 1999, would pre-
empt the outcome of deliberations in other, related fora such as 
the CBD, FAO, International Undertaking on Plant Genetic Re-
sources, and the development of an OAU model law on commu-
nity rights and control of access to biological resources added 
that “[t]hese are important fora dealing with Article 27.3(b) is-
sues (from a developmental perspective) which the [WTO] 
TRIPS Council cannot afford to ignore”.63

In September 2000, African Trade Ministers adopted a res-
olution in Cairo stressing the need to raise awareness about the 
model law and invited UPOV and WIPO, with other organiza-
tions, to collaborate “in the furtherance of this initiative”.64 

Instead of providing positive suggestions and expertise on 
how to “further” the African initiative, UPOV, WIPO, AFSTA (see 
Box 3) and OAPI sought to completely undermine it during a 
conference at the OAU headquarters in Addis Ababa in May 
2001.65 Arguing that many provisions of the model law were 
either “too vague” or “ineffective”, UPOV reworked more than 
30 articles of the model law to align it with the standards of 
their own Convention.66 UPOV’s critique of the OAU model law 
outraged African governments and civil society alike. 

“If WIPO’s contribution to the ‘furtherance’ of the OAU pro-
cess was misdirected and counterproductive, UPOV’s input 
consisted of an iron-fisted bash on the whole initiative,” GRAIN 
remarked, asking: “[W]ho is UPOV to come in and challenge a 
Model Law that has been carefully developed to serve Africa by 
balancing the rights of all the different actors with biodiversity 
across the continent and turn it into a law to serve the interests 
of foreign biotech and plant breeding corporations?”67 GRAIN 
noted that “TRIPS does not oblige countries to adopt legislation 
that conforms with UPOV”, adding that “[t]he reality is that Af-
rica has a choice – and UPOV’s ten-page attack on the OAU 
Model Law boils down to destroying that choice”.68 

Frustrated by the WIPO and UPOV submissions, the confer-
ence chair Egziabher reminded each of the agencies that they 

had not been invited “to change the essence of the Model Law”. 
He called for support and recognition of “the OAU’s right to 
lead Africa, especially on emerging critical issues”.69

THE OAU MODEL LAW
The core principles behind the African Model Law are: food 
sovereignty and security, in particular maintaining the custom-
ary rights of farmers to save, use, exchange and sell seed and 
other plant material as these are the foundation of agricultural 
practices and enable farmers to keep control of their livelihood 
systems; commitment to the CBD principles, especially recog-
nizing that states have sovereignty over their biological resourc-
es, protection of indigenous peoples’ knowledge, innovations, 
technologies and practices and those of other local communities 
within the framework of national legislation, and access to ge-
netic resources being subject to prior informed consent and fair 
and equitable benefit sharing; and finally, the need to ensure ef-
fective participation of local communities in decision-making 
on all issues that affect their biological wealth, knowledge and 
technologies. 

Based on these core principles, the Model Law covers four 
areas:

– Access to biological resources: access to biological resources 
depends on prior written, free and informed consent of the 
state and/or the concerned local community;

– Community rights: recognition of the rights of local and in-
digenous communities and that these rights are collective, 
are not subject to limitation and have a supremacy over 
rights based on particular interests;

– Farmers’ Rights: this includes recognition of farmers’ variet-
ies, the right to freely use, save, exchange and sell farm-saved 
seed/propagating material, the right to participate in deci-
sion-making and the right to obtain equitable sharing of ben-
efits arising from the use of plant genetic resources etc.;

– Plant breeders’ rights: to protect breeders’ rights in harmony 
with Farmers’ Rights.

The principles of the Model Law also informed the African 
Group’s position at the WTO. In November 1999, the African 
Group submitted its initial August 1999 proposal to the WTO 
Council for TRIPS in the context of the review of Article 27.3(b) 
of the TRIPS Agreement.70 Several years later, in 2004, the Af-
rican Group submitted another communication to the WTO 
Council for TRIPS stressing that “[t]he requirement to protect 
plant varieties should not in any manner undermine, but should 
support, the right of Members to protect important public pol-
icy goals relating to food security, nutrition, the elimination of 
rural poverty, and the integrity of local communities. In this 
regard, there is no basis for requiring Members to adopt inap-
propriate regimes for protecting plant varieties”.71 The commu-
nication sought confirmation that, inter alia: 

– “Members have the right and the freedom to determine and 
adopt appropriate regimes in satisfying the requirement to 
protect plant varieties by effective sui generis systems … The 
‘African Model Legislation on the Protection of the Rights of 
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Local Communities, Farmers and Breeders and the Regula-
tion of Access to Biological Resources’ is one example of a 
sui generis system, which has been developed to provide ap-
propriate and effective protection for the rights and knowl-
edge of farmers, as well as indigenous peoples and local com-
munities, in a manner that suits the circumstances of Africa 
and possibly other developing Members.”72

– “Regardless of what sui generis system that is adopted for 
protecting plant varieties, non commercial use of plant vari-
eties, and the system of seed saving and exchange as well as 
selling among farmers, are rights and exceptions that should 
be ensured as matters of important public policy to, among 
other things, ensure food security and preserve the integrity 
of rural or local communities. While the legitimate rights of 
commercial plant breeders should be protected, these should 
be balanced against the needs of farmers and local communi-
ties, particularly in developing Members. Any sui generis 
system should enable Members to retain their right to adopt 
and develop measures that encourage and promote the tradi-
tions of their farming communities and indigenous peoples 
in innovating and developing new plant varieties and en-
hancing biological diversity.”

– “Both the TRIPS Agreement and the Convention on Biologi-
cal Diversity as well as the International Treaty on Plant Ge-

netic Resources should be implemented in a mutually sup-
portive and consistent manner. In this regard, Members 
retain the right to require, within their domestic laws, the 
disclosure of sources of any biological material that consti-
tutes some input in the inventions claimed, and proof of ben-
efit sharing.”73

– “Traditional knowledge and inventions of local communities 
should be protected under appropriate regimes, on the un-
derstanding that the TRIPS Agreement provides only mini-
mum standards and does not prevent Members from adopt-
ing additional areas of protection. In this regard, it is 
important to develop mechanisms for ensuring equity in re-
lation to the use of genetic resources and traditional knowl-
edge through appropriate international arrangements and 
mechanisms to supplement domestic laws and measures.”74

Other developing countries, such as India, Thailand, Malaysia, 
Brazil and Venezuela, also expressed similar concerns.75

Yet, despite the existence of a common African position on 
fulfilling the requirements of the TRIPS Agreement on PVP in a 
balanced and equitable manner consistent with the agricultural 
needs of the region and obligations under the CBD and ITPGR-
FA, OAPI adopted the UPOV 1991 model as the basis of Annex X 
of the Bangui Agreement. 
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The Bangui Agreement, as stated above, consists of a main text 
which defines the legal and institutional structure of OAPI and 
10 annexes, each addressing the legal parameters of a specific 
category of intellectual property: patents (Annex I); utility mod-
els (Annex II); brands of goods or services (Annex III); industrial 
designs (Annex IV); trade names (Annex V); geographical indi-
cations (Annex VI); literary and artistic property (Annex VII); 
protection against unfair competition (Annex VIII); layout-de-
signs (topographies) of integrated circuits (Annex IX); and plant 
variety protection (Annex X). The main text and its annexes are 
applicable in their entirety to every state that ratifies or accedes 
to the said Agreement.76 

This chapter elaborates on the institutional and legal setup 
of OAPI as defined in the main text as well as the key provisions 
governing PVP as contained in Annex X. Various provisions in 
the main text as well as Annex X also refer to Implementing 
Regulations.77 The available Regulations,78 however, inadequate-
ly address the requirements of the Bangui Agreement.79 Further, 
the Regulations refer to Administrative Instructions which are 
to be published and yet these Instructions do not seem to be 
accessible.

3.1 – LEGAL AND INSTITUTIONAL STRUCTURE  
OF OAPI

LEGAL SETUP
At the outset, it is important to reiterate that the Bangui Agree-
ment set up OAPI as a supra-national organization. Intellectual 
property rules established, including in connection with PVP, 
are directly applicable to the 17 OAPI member states. While the 
Agreement does not rule out the possibility of having national 
legislation, the Agreement is a unitary system where the re-
gional instrument also serves as national legislation for all 
member states, with the OAPI secretariat being the central au-
thority for administration of intellectual property in the region. 
Intellectual property grants by the OAPI secretariat are consid-
ered to be “independent national rights”, with national effect in 
all OAPI member states.80 

Article 17 of the Agreement states that in the case of dis-
crepancies between the provisions of the Agreement or its an-

nexes and those of the international conventions to which the 
member states are party, the latter shall prevail. 

Specifically with regard to new plant varieties, Article 14 of 
the Agreement mandates OAPI to undertake the examination 
and provide for the registration, maintenance and publication of 
new plant varieties. The same article further states: “In each of 
the member States, registered and published new plant varieties 
shall produce their effects in accordance with the provisions of 
this Agreement and its Annex X.”81 

In addition, Article 18 of the Agreement states that “[f]inal 
legal decisions relating to the validity of titles and rendered in 
one member State under the provisions of Annexes I to X of this 
Agreement shall be binding on all other member States, with 
the exception of decisions based on public policy and morality”.

INSTITUTIONAL SETUP
The main organs of OAPI are the Administrative Council, the 
High Commission of Appeal and the Office of the Director 
General. 

The Administrative Council is the highest decision-making 
body of OAPI, usually meeting once a year. It is composed of 
representatives of the member states on the basis of one repre-
sentative per state. The Council appoints the Director General 
and determines the general policy of the Organization, includ-
ing approving the budget. 

The High Commission of Appeal is a quasi-judicial body 
composed of three members selected by the drawing of lots 
from a list of representatives designated by the member states, 
with each state designating one representative.82 The High 
Commission is responsible for ruling on appeals following: (a) 
rejection of applications for titles of industrial property protec-
tion; (b) rejection of requests for the maintenance or extension 
of terms of protection; (c) rejection of requests for reinstate-
ment; and (d) decisions on oppositions.83 

The Office of the Director General is responsible for the ex-
ecutive work of the Organization, taking care of the day-to-day 
management, implementing instructions of the Administrative 
Council and carrying out the tasks deriving from the provisions 
of the Agreement and its annexes, and reporting to the Admin-
istrative Council.84 The Director General is appointed for a five-
year term, which may be renewed once.85

3
The PVP System Under  

Annex X of the 1999  
Revised Bangui Agreement
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At the national level, national liaison offices (NLO) ensure a 
connection between national applicants for intellectual proper-
ty protection and OAPI, transmitting applications for registra-
tion. The national liaison structure usually falls within the Min-
istry of Industry of each member state.86 

The financial resources of OAPI are derived from proceeds 
from fees provided for in the regulations of the Organization 
and in the laws of member states, proceeds from remuneration 
for services rendered, and any other receipts, donations and be-
quests approved by the Administrative Council.87 

3.2 – KEY PROVISIONS OF ANNEX X  
OF THE BANGUI AGREEMENT

SCOPE AND DURATION OF PROTECTION 
Annex X of the Bangui Agreement extends to “[a]ll botanical 
taxa”, “except for wild species, that is species that have been nei-
ther planted nor improved by man”.88 This means that any vari-
ety that fulfils the required criteria may be granted PVP. 

The extension of PVP to all genera and species in the OAPI 
region makes little sense, not least because of the lack of expe-
rience and capacity in the region with regard to implementation 
of PVP. It does not make sense to develop procedures and ex-
tend protection to crops with no or limited commercial value to 
the country. Even the UPOV secretariat has stated: “In an effec-
tive system of PVP the development of new varieties of plants 
will be encouraged where there is commercial viability, but in 
cases where there is no existing, or potential, commercial mar-
ket for varieties, the presence of a PVP system should not be 
expected to encourage the development of new varieties.”89 Ad-

ditionally, given the vulnerability of countries in the region, and 
their dependence on agriculture, it would seem important to 
preserve the possibility of restricting PVP to a limited number 
of genera and species. 

Even UPOV 1978 recognized the importance of flexibility re-
lating to the scope of botanical genera and species to be protect-
ed. It did not obligate contracting parties to extend protection to 
all genera and species, and allowed contracting parties to limit 
the application of the Convention within a genus or species to 
varieties with a particular manner of reproduction or multipli-
cation, or a certain end-use.90 Contracting parties of UPOV 1978 
are only bound to initially apply the Convention to at least five 
genera or species, and progressively extend it within eight years 
to at least 24 genera or species in all. These numbers may be 
reduced taking account of “special economic or ecological con-
ditions prevailing in that State”.91 UPOV 1978 also built in the 
possibility of the UPOV Council extending the term for intro-
ducing PVP “in order to take account of special difficulties en-
countered by that State in the fulfilment” of its obligations.

These flexibilities were eliminated by UPOV 1991. Although 
the 1991 Act does stipulate transitional periods for prior and 
future member states (5 and 10 years, respectively), there is an 
obligation to grant protection to “all genera and species”.92

Annex X of the Bangui Agreement fails to incorporate any 
flexibility for its members, even the limited transition period 
contained in UPOV 1991 in relation to scope of protection. As a 
result, the Annex fails to consider the fact that OAPI member 
countries may need policy space to address their specific needs 
and interests. 

As discussed in Chapter 1, the TRIPS Agreement does not 
place any requirement or restriction with regard to the coverage 

Box 4

Novelty (Article 5): The variety shall be deemed to be 
new if, on the date of filing of the application or on  
the priority date, the propagating or harvested material 
of the variety has not been sold or otherwise disposed  
of to others, by or with the consent of the breeder, for the 
purposes of exploitation of the variety, earlier than  
one year on the territories of the member states of the 
Organization, or earlier than four years (six years in  
the case of trees or of vines) on the territories of non- 
member states. Based on UPOV’s documents, Article 5 (2) 
further defines situations where novelty is not considered 
to be lost. 

This criterion is waived for the protection of known 
varieties, as a transitional arrangement (see Box 5).

Distinctness (Article 6): A variety shall be deemed to be 
distinct if it is clearly distinguishable from any other 
variety whose existence is a matter of common know-
ledge at the time of the filing of the application.  
Common knowledge of a variety may be established by 

various factors such as the use of the variety already  
in progress, entry of the variety in a register maintained 
by a recognized professional association or the inclu - 
sion of the variety in a reference collection. 

Uniformity (Article 7): A variety shall be deemed to  
be uniform if, subject to the variation that may be 
expected from the particular features of its propagation, 
it is sufficiently homogenous in its relevant charac-
teristics.
 
Stability (Article 8): A variety shall be deemed to be 
stable if its relevant characteristics remain unchanged 
after repeated propagation or, in the case of a parti - 
cular cycle of propagation, at the end of each such cycle. 
Stability implies that the new variety maintains  
its specific characteristics in accordance with its initial 
description after several successive reproductions  
or multiplications. 

CRITERIA FOR PROTECTION OF NEW PLANT VARIETY UNDER ANNEX X



A DYSFUNCTIONAL PLANT VARIETY PROTECTION SYSTEM  | April 2019 17 

of protection for plant varieties. It is common practice for PVP 
laws to limit protection to a specified list of genera and species as 
well as to refuse protection where the particular variety may be 
harmful to the farming system, environment and food security.93

With regard to the duration of protection, Article 33(1) of 
Annex X states that a plant variety certificate (PVC) shall expire 
25 years after its date of issue. The duration of protection is 
more extensive than in both the UPOV Conventions.94 To main-
tain the PVC, an annual fee has to be paid (Article 33(2)). 

Today it is recognized that while plant breeding is time-con-
suming, the application of marker-assisted selection (MAS) and 
other new technologies has reduced the time it takes to bring 
new crop varieties to market.95 Arguably, a long term of protec-
tion is simply not justified. This is all the more so in the case of 
OAPI, as the majority of its membership are LDCs, its commercial 
market insignificant and hence the value of PVP questionable. 

CRITERIA FOR OBTAINING PLANT BREEDERS’ RIGHTS 
For a new variety to qualify for protection under Annex X, the 
variety must be new, distinct, uniform and stable (NDUS) and 
given a denomination in accordance with Article 23.96 As al-
ready noted above, Annex X is modelled after UPOV 1991, hence 
the criteria for obtaining protection defined in Articles 4 to 8 of 
Annex X are similar to the terms in Articles 5 to 9 of the UPOV 
1991 (see Box 4).

Article 5(2) of UPOV 1991 explicitly states that the “grant of 
the breeder’s right shall not be subject to any further or different 
conditions”, provided that the variety is designated by a denom-
ination and the applicant complies with the formalities required 
by the law of the contracting party. 

As mentioned in Chapter 1, the UPOV Convention was de-
veloped taking into account the agricultural systems of devel-
oped countries, especially the European nations. As Annex X is 
based on the Convention, it fails to outline conditions suitable 
for the agricultural system prevailing in the OAPI region, which 
is dependent on “farmer-managed seed systems” and farmers’ 
varieties. The application of the novelty requirement would gen-
erally exclude from protection farmers’ varieties.97 The require-
ments of uniformity and stability exclude from protection vari-
eties such as landraces or farmers’ varieties that are more 
heterogeneous and variable, which are crucial for food security 
especially in risk-prone areas.98 These criteria also raise concern 
about the erosion of the genetic base and diversity.

The TRIPS Agreement does not specify the criteria to be ap-
plied to grant PVP. Several countries (e.g., India, Thailand, Ma-
laysia) have used this policy space to implement PVP systems 
that recognize the importance of promoting and protecting het-
erogeneous and farmers’ varieties, while applying NDUS stan-
dards to commercially bred varieties. 

PROCEDURE FOR THE GRANT  
OF A PLANT VARIETY CERTIFICATE 

Filing of PVP Application
In addition to the substantive requirements described above, 
Annex X also sets out procedures to be fulfilled in order to ob-
tain the grant of PVP. 

An application for PVP may be filed with the ministry re-
sponsible for industrial property of each member country of 
OAPI or directly with the Organization itself at its headquarters 
in Yaoundé.99 In the first case, the person in charge of the file at 
the ministry draws up a record, of which a copy is given to the 
applicant, recording the filing and date and time on which the 
documents were submitted. The ministry is required to trans-
mit the application to OAPI within five working days of the fil-
ing date. In the second case, the competent official of OAPI also 
draws up a record containing the abovementioned indications. 

The application must be accompanied by proof of payment 
of the required fees100 (see Table 1) and shall contain:101

– the name and other prescribed information relating to the ap-
plicant, the breeder and, where appropriate, the representative 
if any; 

– identification of the botanical taxon (Latin name and common 
name); 

– the denomination proposed for the variety or a provisional 
designation; and 

– a succinct technical description of the variety. 

Box 5

As a transitional arrangement under Annex X, the novelty 
criterion is waived for “protection of known varieties” 
(Article 52, Annex X). This article is supposed to be a 
temporary arrangement which allows a PVC to be issued 
for a variety that is no longer new on the date of entry 
into force of the Annex (i.e., 1 January 2006). However, to 
qualify for protection, several conditions have to be met: 
(a) the application shall be filed within the year of the 
abovementioned date; and (b) the variety must (i) have 
been entered in the national catalogue of varieties 
passed for marketing of an OAPI member state or of a 
member of UPOV or in a variety register kept by a 
professional association; (ii) have been the subject of  
a PVC in a contracting party, or of a PVC application in a 
contracting party, on condition that such application 
leads to the issue of a certificate; or (iii) be the subject of 
documents confirming, to the satisfaction of the 
Organization, the date on which the variety ceased to be 
new within the meaning of Article 5 of Annex X.

Article 52(2) requires the duration of protection to be 
reduced by the number of years that have elapsed 
between the time at which the variety was first offered 
for sale or distributed and that at which the application 
was filed. Further, where a PVC is issued under this  
article, the owner may not prohibit exploitation by any 
third party who was exploiting the variety in good  
faith prior to the filing of the application.

PROTECTION OF KNOWN VARIETIES
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Table 1 – FEES APPLICABLE TO PLANT VARIETY PROTECTION IN THE OAPI REGION102

Applicable Taxes
Tax Amount (FCFA–XOF/XAF)

103

(1 € = 656 XOF/XAF) Tax Amount (€)
Taxes for the obtainment of plant variety certificate
Application fee 590,000 900

Fee for publication of the application and the proposed denomination 50,000 76

Denomination proposal fee when it is not included in the application 100,000 153

• Change of denomination tax 120,000 183

• Priority claim fee (by priority) 110,000 168

• Substantial error rectification fee, per error 40,000 61

• Denomination objection fee 150,000 229

• Plant variety certificate publication fee 75,000 114

• Fee for filing a claim (before the High Commission of Appeal) 960,000 1,463

• Tax for official copy of variety description (per official copy) 100,000 152

• Information tax 70,000 107

Tax relating to technical examination

• When examined in field, per cycle of experimentation 625,000 953

• In case of simplified examination PM
104

a) Tax for using technical examination results from a non-OAPI service  
(buying a DUS test result) PM

• When the examination is not carried out in the OAPI region: single tax plus 
the amount of taxes invoiced by the foreign service PM

b) Tax for the maintaining of the variety (per production cycle) PM

Annual taxes to keep the certificate valid 

First annuity 250,000 381

Second annuity 250,000 381

Third annuity 250,000 381

Fourth annuity 250,000 381

Fifth annuity 250,000 381

Sixth to twentieth or twenty-fifth annuities 300,000 457

Additional fee for late payment 70,000 107

Fee for the issue of annual payment invoice 110,000 168

Tax for rights restoration
a) In the case of a priority claim

• Fault attributable to the proxy
• Fault attributable to an applicant or to any other circumstance

650,000
375,000

991

572
b) In the case of forfeiture due to non-payment of an annuity within the  
  prescribed period:

• Fault attributable to the proxy
• Fault attributable to the applicant or to any other circumstance

650,000
375,000

991
572

Taxes concerning the Special Register of New Plant Varieties

Registration or cancellation fee in the Special Register of New Plant Varieties 265,000 404
Fee for issuance of a copy of the registration statement or cancellation  
or negative registration certificate 100,000 152

Extension taxes (when the PVP right is requested to be extended to a new OAPI member and vice versa)

• From a new state to OAPI 250,000 381

• From OAPI to a new state 125,000 191

• Fee for extension delay 50,000 76

Other taxes

Change of agent tax 90,000 137
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A key concern is the lack of mechanisms and safeguards in the 
PVP application process against misappropriation of genetic re-
sources. The CBD and Nagoya Protocol (see Box 1) have well estab-
lished that access to genetic resources is subject to prior informed 
consent and fair and equitable sharing of benefits arising from the 
utilization of genetic resources. The ITPGRFA also recognizes as a 
Farmers’ Right, equitable benefit sharing arising from the utiliza-
tion of plant genetic resources. In multiple fora, developing coun-
tries, in particular African nations, have recognized intellectual 
property applications as an important checkpoint to monitor and 
enhance transparency with regard to utilization of genetic re-
sources to address misappropriation of such resources. And yet, 
in Annex X there is no requirement on the PVP applicant to dis-
close information on the source of the plant variety for which pro-
tection is sought as well as to provide evidence of prior informed 
consent and fair and equitable benefit sharing. 

An example of a disclosure obligation in the context of PVP 
legislation is Article 18(1) of the Indian Protection of Plant Va-
rieties and Farmers’ Rights Act 2001, which stipulates that an 
application for registration must:

“… (e) contain a complete passport data of the parental lines 
from which the variety has been derived along with the geo-
graphical location in India from where the genetic material has 
been taken and all such information relating to the contribu-
tion, if any, of any farmer, village community, institution or or-
ganization in breeding, evolving or developing the variety;…

“(h) contain a declaration that the genetic material or paren-
tal material acquired for breeding, evolving or developing the 
variety has been lawfully acquired…”

Similar provisions are also found in other PVP legislations.105 
Such provisions are however opposed by UPOV.106 Given UP-
OV’s influence in the development of Annex X, the exclusion of 
mechanisms and safeguards protecting the interests of farmers 
in the OAPI region is unsurprising. 

Publication of Application and Objections to the Issue 
of PVC
Article 16 of Annex X requires OAPI to publish a notice of filing 
of the application containing at a minimum: 
– the name and other prescribed information relating to the ap-

plicant, the breeder and, where appropriate, the representative 
if any; 

– identification of the botanical taxon (Latin name and common 
name); 

– the denomination proposed for the variety or a provisional 
designation. 

Upon publication, any person may file with OAPI written and 
reasoned objections to the grant of PVP, subject to payment of a 
fee (see Table 1),107 on the grounds that the variety is not new, 
distinct, uniform or stable or that the applicant is not entitled to 
protection. The applicant has a right to respond to the notice of 
objection. If there is a request, the OAPI secretariat may hold a 
hearing with the objector and/or applicant. The secretariat de-
cides on the objection and its decision may be appealed to the 
High Commission of Appeal within 30 days from notification 
of the decision to the parties concerned.

It is troubling that only limited information about an appli-
cation is made public, making objections unfeasible. Unlike in 
other countries, the objector does not have access to the rele-
vant documents, including the results of the technical examina-
tion and the variety description.108 

Worse still, Article 20 of Annex X states that applications 
“shall be kept secret” by the OAPI secretariat and any “adminis-
tration and institution involved in the procedures”, adding that 
“[n]o information relating to the applications may be published 
without the consent of the breeder, except in special cases de-
termined by the Organization” (i.e., the OAPI secretariat).

This is not a requirement of UPOV 1991, and is heavily bi-
ased in favour of applicants and against public interest. It conve-
niently allows withholding of important information with re-
gard to breeding and development of a variety (see also the 
discussion in Chapter 4, Section 4.1).

In the patent system, applicants are entitled to 20 years of pat-
ent protection from the filing date. In return, patent applications 
must be published and disclose the invention in a manner suffi-
ciently clear and complete for the invention to be carried out by a 
skilled person, including the best way of working the invention. 
This is to ensure that others have the technological information 
necessary to develop the invention especially after the expiry of 
patent protection. Similar principles should apply to PVP. 

The confidentiality clause effectively enables the applicant to 
maintain control over information contained in the application, 
presumably even after expiry of the protection, preventing 
transfer of technology and knowledge to local entities. It also 
facilitates misappropriation of genetic resources. Since PVP ap-
plicants are entitled to extensive rights, their applications 
should be publicly available, with breeders required to make full 
disclosure including complete passport data and disclosure of 
origin of the genetic material used to develop the new varieties. 
There is no reasonable justification for the confidentiality provi-
sion, which also hinders filing of objections to the applications. 

Examination of the Application
Examination of the application is done in two steps. The first 
consists of verifying whether the application meets the formal 
requirements. The second is a technical examination of the vari-
ety, on the basis of growing trials and other tests to examine 
inter alia if the variety is distinct, uniform and stable. The cost of 
the technical examination is borne by the applicant.109

Article 18 of Annex X states the technical examination is to 
be conducted by an authorized institution approved by the Or-
ganization.110 It is further clarified by OAPI Secretariat, that the 
technical examination may be conducted by an institution in 
OAPI member states or OAPI may simply purchase the examina-
tion results from UPOV members or entrust the examination of 
the variety to a non-member state of OAPI.111 Foreign test re-
sults however raise the issue of relevance given the different 
breeding and cultivation environments. 

OAPI claims that the identification of the authorized institu-
tion takes place on the basis of criteria adopted by OAPI, includ-
ing that the institution has the relevant facilities and compe-
tence, and the final selection is made after OAPI has audited the 
identified institutions.112 As at September 2017, OAPI had desig-
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nated two public research institutes for purposes of technical 
examination, the Institute of Agricultural Research for Devel-
opment (IRAD) of Cameroon and the Senegalese Institute for 
Agricultural Research (ISRA). However, as explained in the next 
chapter, these institutes have yet to conduct any technical ex-
amination. 

Where the OAPI secretariat determines, as a result of the 
technical examination of the variety, that the variety satisfies 
the substantive conditions, and is new, distinct, uniform and 
stable, and that a denomination can be allocated, it issues a PVC 
to the applicant.113 Thereafter the Organization is to publish a 
notice of issue of PVC, register the PVC and make copies of the 
variety description available to the public, on payment of the 
prescribed fee.114

3.3 – RIGHTS CONFERRED BY  
A PLANT VARIETY CERTIFICATE 

SCOPE OF BREEDERS’ RIGHTS
A PVC confers on its owner the exclusive right to exploit the 
variety to which it relates and the right to prohibit any person 
from exploiting the variety. Exploitation is defined as acts car-
ried out in relation to propagating material of a protected vari-
ety: (a) production or reproduction; (b) conditioning for the pur-
pose of propagation; (c) offering for sale; (d) sale or other 
marketing; (e) export; (f) import; or (g) stocking for any of the 
purposes mentioned in (a) to (f) above.115 

This extensive scope of rights is based on the requirements 
of UPOV 1991 and such rights extend to harvested material ob-
tained through unauthorized use of the propagating material of 
the protected variety, unless the breeder has had reasonable op-
portunity to exercise his right in relation to the said propagating 
material.116 UPOV 1991 also offers the option of further extend-
ing the rights to products made directly from harvested materi-
al of a protected variety (e.g., soya flour, sunflower oil) through 
unauthorized use of such harvested material, except where the 
breeder has had reasonable opportunity to exercise his right in 
relation to the said harvested material.117 Accordingly, Article 
29(2) and (3) of Annex X also applies breeders’ rights to the har-
vested material and products from such material. 

In addition, following UPOV 1991, Article 29(4) further ap-
plies breeders’ rights to: (a) varieties which are essentially de-
rived from the protected variety, where the protected variety is 
not itself an essentially derived variety; (b) varieties which are 
not clearly distinguishable in accordance with Article 6 from 
the protected variety; and (c) varieties whose production re-
quires the repeated use of the protected variety.

The provision on essentially derived varieties (EDVs)  – a 
concept introduced by UPOV 1991 – has become one of the 
UPOV Convention’s most problematic provisions for interpreta-
tion and application by administrative authorities and judges.118 
The determination of when a variety is an EDV is complex; there 
are divergent approaches and uncertainties remain in determin-
ing EDVs.

Annex X based on UPOV 1991 explains that EDVs “may be 
obtained for example by the selection of a natural or induced 

mutant, or of a somaclonal variant, the selection of a variant 
individual from plants of the initial variety, backcrossing, or 
transformation by genetic engineering”.119

A variety that is deemed to be an EDV cannot be commer-
cialized without the authorization of the right holder of the ini-
tial variety (from which the EDV was derived). This means that 
the application of the EDV rules may reduce competition be-
tween breeders, as they risk the possibility of being prevented 
from commercializing a new variety if it is found to be an EDV.120

EDVs may be highly problematic in developing countries 
not only because of the practical difficulties in establishing 
when a variety qualifies as an EDV. EDVs introduce limitations 
that threaten the informal seed sector. Farmers are no longer 
able to freely use protected varieties for further breeding be-
cause in certain circumstances (e.g., breeding through selection, 
mutants), authorization of the right holder will be needed to 
exploit the newly bred variety. This may adversely impact the 
ability of farmers to adapt protected varieties to local condi-
tions, thus enhancing farmers’ vulnerability and threatening 
food security.121

The EDV rules also introduce a double standard since they 
apply only to protected varieties used as an initial source of der-
ivation, while in cases where a farmer’s variety is used to devel-
op a new variety which is essentially derived, the breeder can 
obtain an independent title and is not subject to any limitation 
on commercialization of his new variety.122

3.4 – EXCEPTIONS TO BREEDERS’ RIGHTS

Certain acts are excluded from the scope of breeders’ rights. Ar-
ticle 30 of Annex X lists five categories of such acts that do not 
require the breeder’s consent: 
a) acts done privately for non-commercial purposes; 
b) acts done for experimental or research purposes; 
c) acts done for the purpose of breeding other varieties, and 

except where the provisions of Article 29(4) apply, acts men-
tioned in Article 29(1) to (3) that are performed in relation to 
such other varieties (also referred to as “breeder’s exemp-
tion”); 

d) use by a farmer on his own holding, for propagating purpos-
es, of harvested material he has obtained by cultivating, on 
his own holding, a protected variety or a variety essentially 
derived from the protected variety or a variety covered by 
Article 29(4)(a) or (b); this exception (also referred to as 
“farmer’s privilege”) shall not apply to fruit, forestry or orna-
mental plants;

e) acts carried out by any third party in good faith prior to the 
filing of the application for a plant variety certificate.

These exceptions are drawn from Article 15 of UPOV 1991 and 
hence UPOV’s interpretation of its provisions is especially rele-
vant, in the absence of any other explanation or interpretation 
offered by Annex X. 

With regard to acts done privately for non-commercial pur-
poses, Annex X does not specify which acts are covered by the 
exception. In its explanatory notes,123 UPOV indicates that “acts 
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which are both of a private nature and for non-commercial pur-
poses are covered by the exception. Thus, non-private acts, even 
where for non-commercial purposes, may be outside the scope 
of the exception” (emphasis in original).124 The explanatory 
notes further state that the exception “could allow, for example, 
the propagation of a variety by an amateur gardener for exclu-
sive use in his own garden (i.e. no material of the variety being 
provided to others), since this may constitute an act which was 
both private and for non-commercial purposes”. UPOV adds: 
“Equally, for example, propagation of a variety by a farmer ex-
clusively for the production of a food crop to be consumed en-
tirely by that farmer and the dependents of the farmer living on 
that holding, may be considered to fall within the meaning of 
acts done privately and for non-commercial purposes.” 

Exchange of seeds among farmers as well as sale of seeds in 
local farmer markets for propagating purposes would not be 
permissible in the context of UPOV 1991 as UPOV’s explanatory 
notes explicitly mention “exclusive use in his own garden (i.e. 
no material of the variety being provided to others)”. UPOV has 
found provisions in national legislation in Malaysia,125 the Phil-
ippines126 and Myanmar127 that allow farmer exchanges and sale 
to be inconsistent with UPOV 1991.128

Generally the breeder’s exemption is an important excep-
tion, as it allows improvement of plant varieties by third parties 
without the authorization of the right holder of the original va-
riety. However, since Annex X borrows the UPOV 1991 exemp-
tion, it is limited. UPOV 1978 would have offered a significantly 
better breeder’s exemption as it allows the use of the protected 
variety as an initial source of variation for the purpose of creat-
ing other varieties and marketing of such varieties. The authori-
zation of the right holder is required only in cases where re-
peated use of the protected variety is “necessary” for the 
commercial production of the newly bred variety.

In contrast, the breeder’s exemption under UPOV 1991, in-
corporated in Article 30(c) of Annex X, requires the authoriza-
tion of the right holder of the protected variety for purposes of 
commercialization in the following cases: the newly bred vari-
ety is an EDV, or its production requires the repeated use of the 
protected variety, or the newly bred variety is not clearly distin-
guishable from the protected variety. In short, other countries 
that are using the broader exemption of UPOV 1978 would enjoy 
greater benefits than the member states in the OAPI region. 

The farmer’s privilege exception allows farmers to save and 
reuse on their own holding the product of the harvest obtained 
by planting the protected variety on their own holding. Under 
UPOV 1991, this exception is optional and may be applied “with-
in reasonable limits and subject to the safeguarding of the legit-
imate interests of the breeder”, meaning that the practice of re-
using seed/propagating material of a protected variety on one’s 
own holding may be subject to payment of remuneration to the 
breeders. The abovementioned qualification has not been incor-
porated into Article 30 of Annex X and neither is there mention 
of payment of remuneration in Annex X. This presumably 
means that farmers may save seeds of a protected variety for 
reuse on their own holding without paying any remuneration to 
the right holder. This is a valid approach practised in other 
countries.129 

However, the scope of the exception is limited as the excep-
tion is not applicable to “fruit, forestry or ornamental plants” 
such as bananas, mangoes, shea etc. It is noteworthy that this 
limitation is not a requirement of UPOV 1991 but rather derived 
from UPOV’s guidance, which is not binding on UPOV mem-
bers.130 The limitation also reduces the benefit farmers may 
gain from the exception, in contrast to other countries that may 
not apply such a limitation. 

The acts of freely saving, using, exchanging and selling farm-
saved seed/propagating material are essential components of 
Farmers’ Rights. The importance of these rights in the OAPI re-
gion cannot be overstated given that seed/propagating material 
are mainly sourced through the informal seed sector, through 
farmer exchanges and local markets. The provisions on excep-
tion in Annex X however do not recognize the right of farmers 
to freely exchange and sell farm-saved seed/propagating mate-
rial. Even the exception on saving and reusing farm-saved seed 
on the farmer’s own holding as well as the breeder’s exemption 
are subject to several restrictions. 

3.5 – RESTRICTIONS ON THE EXERCISE  
OF THE BREEDER’S RIGHT, NULLIFICATION AND 
INVALIDATION

Article 36 of Annex X allows an OAPI government to authorize 
exploitation of the protected variety by the state or by a third 
party designated by the government, without the consent of the 
PVC holder. This provision is commonly known as a compulso-
ry licence. Article 36 allows such licences, subject to payment of 
equitable remuneration, where:
 
– the public interest, particularly the food supplies of the mem-

ber state concerned or public health, so demands; or
– a judicial or administrative body has ruled that the manner in 

which the owner of the PVC or his licensee exploits the vari-
ety is anti-competitive and the government is convinced that 
the use of the variety will remedy the practice.

Article 36(2) adds that the government may require the PVC 
holder to make available to the relevant state service or desig-
nated third party, against payment of suitable remuneration, the 
quantity of propagating material required for reasonable use to 
be made of the authorization to exploit. The consequences for 
the PVC holder of failing to make available the propagating ma-
terial are unclear. 

Article 36(1)(c) places conditions on the government autho-
rizing the use of the protected variety, i.e.: 

– the owner of the PVC has been put on formal notice to remedy 
the situation and has not taken the necessary steps within the 
prescribed time limit;

– the relevant state service or the designated third party is in a 
position to exploit the variety in a competent and efficient 
manner;

– three years have elapsed between the date of issue of the PVC 
and the date of the decision.
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Additionally, sub-paragraph (6) of Article 13 of Annex X limits 
the exploitation of the variety to “serve exclusively to supply the 
domestic market of the member State”. These conditions are not 
required by the TRIPS Agreement nor UPOV 1991, and merely 
hinder effective use of the safeguard provided by Article 36. 

Finally, before the decision on a compulsory licence is taken, 
all parties are required to be heard, and the decision may be 
appealed to the competent administrative court, according to 
Article 36(7) of Annex X. There is no provision clarifying that an 
appeal would have no suspensive effects. This opens up an ave-
nue for the PVC holder to challenge the grant of compulsory  
licence and prevent its execution. 

INVALIDATION AND NULLIFICATION
A PVC may be invalidated on filing of a request by any person 
with the OAPI Director General. However, Article 40 of Annex 
X suggests that invalidation proceedings are to be handled by 
the court, which is to invalidate the PVC if it is established that 
the variety does not meet the NDUS criteria or the PVC has been 
granted to a person not entitled to it. An invalidated PVC shall 
be deemed to be invalid as of its date of issue. 

OAPI may also forfeit the PVC pursuant to Article 41 if it is 
established that the holder has not maintained the protected va-
riety or its components during the validity of the certificate; has 
failed to provide OAPI or any designated authority the informa-
tion, documents or material deemed necessary for verifying the 
maintenance of the variety; or has failed to propose a relevant 
denomination. Forfeiture shall take effect on the date of its reg-
istration and OAPI shall publish a notice thereof. 

3.6 – INFRINGEMENT

Annex X has extensive provisions dealing with infringement 
and other unlawful acts that, among others, stipulate injunc-
tions, civil damages, criminal sanctions and seizures. According 
to Article 43, violating the exclusive rights of the PVC holder 
“constitutes an infringement”. Article 43(2)(a) gives the court 
authority, at the request of the owner of the PVC or the licensee, 
to grant an injunction “for cessation of the infringement or pre-
vention of an imminent infringement or the committing of an 
act of unfair competition referred to in Annex VIII”,131 in addi-
tion to damages and any other remedy provided for in domestic 
legislation. The court also has the authority to award the same 
remedies as in the case of an act of unfair competition referred 
to in Annex VIII (Article 43(2)(b)). 

Further, any person who “knowingly” commits infringe-
ment (i.e., violates the exclusive rights of the PVC holder) or an 
act of unfair competition within the meaning of Annex VIII 
shall be guilty of an offence and is liable to a fine of between 
1,000,000 and 3,000,000 CFA francs or to a prison term of be-
tween one month and six months or both without prejudice to 
civil damages. 

Article 44 of Annex X allows PVC holders to obtain “an or-
der from the presiding judge of the civil court within the juris-
diction of which the action is to be taken” for the seizure of the 

allegedly infringing objects by bailiffs or public or judicial offi-
cers, including customs officers. Such an order can be given “on 
a simple request and on presentation of the plant variety certifi-
cate and proof that it has not been invalidated or forfeited” (Ar-
ticle 44(2)). The petitioner may have to provide a security depos-
it (especially in the case of requests from a foreigner) (Article 
44(3) and (4)) and has to institute civil or criminal proceedings 
within 10 working days, failing which the seizure will become 
null and void (Article 45 of Annex X). 

The court may order the infringement-related items to be 
confiscated and, where appropriate, destroyed or handed to the 
PVC holder where such action is necessary “to act as a deterrent 
to infringers”, or “to safeguard third-party interests” (Article 
46(1)). The court may also order that the devices or means spe-
cially intended for the perpetration of the infringement be con-
fiscated and that the sentence be made public (Article 46(2)), and 
that the infringing items and the devices or means that have 
been confiscated may be sold by public auction for the benefit of 
the state (Article 46(3)).

Article 51 of Annex X states that any person who knowing-
ly uses a variety denomination in violation of Article 23(4) or 
who in violation of Article 23(5) fails to use a variety denomina-
tion shall be liable to a fine of between 400,000 and 1,000,000 
CFA francs.

A major concern with the infringement provisions con-
tained in Annex X is the application of criminal sanctions. In-
fringement of the conferred rights should only give rise to civil 
remedies. Criminal sanctions are not required under the TRIPS 
Agreement except in cases of wilful trademark counterfeiting or 
copyright piracy on a commercial scale.132 Such sanctions are 
also not justified because the rights conferred are private rights 
and the losses generated by an eventual infringement can be 
compensated through monetary payments.133 In most countries 
(including the developed countries), no criminal sanctions are 
provided for in the area of PVP as well as in other areas of intel-
lectual property, such as patents.134 

The TRIPS Agreement also does not require border measures 
including seizures by customs officials in cases of PVP infringe-
ment. Further, the infringement provisions lack appropriate 
safeguards. For instance, while a permanent injunction would 
normally be granted when infringement has been found, it 
should not be issued in cases of innocent infringement or where 
the refusal of a permanent injunction would be justified in the 
public interest.135 The former is especially important to protect 
innocent farmers who unknowingly become involved in PVP 
infringements.136 In the case of compulsory licensing of a regis-
tered new plant variety for government use pursuant to Article 
36 of Annex X, remedies should be limited to remuneration in 
the case of government use.
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This chapter analyzes the functioning of the OAPI PVP system. 
The entry into force of Annex X on 1 January 2006 marked the 
beginning of the operationalization of the system, with accep-
tance of applications and the issuance of protection certificates. 
As explained in Chapter 3, to obtain protection, PVP applica-
tions need to comply with the formal requirements and under-
go technical examination to assess whether the variety meets 
NDUS standards. Going beyond this theoretical explanation, this 
chapter examines the overall status of plant variety protection 
in the OAPI region, the practice of technical examinations at 
OAPI and the role of national authorities in the system. 

For this concrete analysis of the OAPI PVP system, four main 
points will be examined: (i) access to information; (ii) the status 
of PVP applications and grants since Annex X became opera-
tional; (iii) the novelty of the protected varieties; and (iv) the 
conduct of DUS tests. 

4.1 – ACCESS TO INFORMATION 

In order to establish the inventory of all PVP applications and 
grants at OAPI, it is first important to assess the availability and 
accessibility of information around its system. In this regard, 
we sought access to the list of protected varieties. The reality is 
that this list is available but very difficult to access. This is due, 
in the first place, to the fact that OAPI started publishing the of-
ficial PVP bulletin on its website only very recently in 2017. 
Only the latest issue, the sixth in the series and which was pub-
lished in December 2017, is available online.137 Unlike with the 
patents bulletin, which is published regularly and accessible on 
OAPI’s website, a request to the OAPI Information Service is 
necessary to obtain previous issues of the PVP bulletin.138 This 
centralization of information at OAPI headquarters in Yaoundé 
places the citizens of OAPI’s member countries in a very difficult 
situation with regard to regular access to information on the 
PVP system of their countries. 

The OAPI secretariat has an obligation to publish informa-
tion on varieties submitted for protection before and after con-
sidering the PVP application. According to Article 16 of Annex 
X, as mentioned in Chapter 3, before examining the PVP appli-
cation, OAPI shall publish a notice on the receipt of the applica-

tion, which is to include at least the following information: (i) 
name and other required information relating to the applicant, 
the breeder and the representative; (ii) identification of the bo-
tanical taxon (Latin name and common name); and (iii) the de-
nomination proposed for the variety or a provisional designa-
tion. This information is to be published in the PVP bulletin as a 
measure of transparency as well as to enable implementation of 
Article 17, which allows any person to oppose the application on 
the basis that the variety does not comply with the NDUS crite-
ria or the applicant is not entitled to PVP. 

As for information to be provided after examining the PVP 
application, Annex X requires OAPI to publish a notice of either 
rejection of the application (Article 21) or grant of a PVC (Article 
22(2)(a)). In the event of grant of a PVC, OAPI is required to make 
available copies of the variety description to the public against 
payment of a prescribed fee, which, as shown above in Table 1, 
is a prohibitive 100,000 CFA francs or €152. 

OAPI claims to comply with these requirements by produc-
ing regular bulletins on new plant varieties, but has to date, 
even after more than 10 years of implementation of the PVP re-
gime, failed to systematically make the bulletins available to the 
public via its website.

Article 16 of the main text of the Bangui Agreement states 
that OAPI shall maintain for all member states a Special Register 
of New Plant Varieties; any person may consult the register and 
obtain extracts therefrom on the terms specified in the Imple-
menting Regulations. However, information about this register 
and how to access it is not readily available. 

Transparency is at the heart of any functioning intellectual 
property system. OAPI’s failure to fully implement the basic 
transparency provisions of the the Bangui Agreement (which, 
as shown in Chapter 3, are inadequate in the first place) suggests 
a system that is failing to serve OAPI members expectations on 
the the region’s development interests. 

4.2 – STATUS OF PVP APPLICATIONS AND GRANTS 
SINCE THE ENTRY INTO FORCE OF ANNEX X

Two editions of the official PVP bulletin (No. 05, 1 September 
2015 (received from the OAPI secretariat) and No. 06, 15 Decem-
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ber 2017 (accessed online)) do not provide a complete descrip-
tion of PVP applications and grants in the OAPI region. Howev-
er, we obtained information from the OAPI secretariat on all 
PVP applications filed at OAPI from 2006, when Annex X en-
tered into force, to 31 December 2016. 

Based on this information, during the period in question, 
OAPI received 122 applications from seven member states (Mali 
(54), Cameroon (24), Senegal (11) Burkina Faso (7), Togo (7), Cote 
d’Ivoire (4) Benin (1)) and two foreign countries (France (14), 
Germany (1)). 

From the 122 applications, OAPI issued 117 PVCs. Of these, 
51 are currently in force (see Annex 1), while 66 have lapsed (see 
Annex 2) due to non-payment of annual maintenance fees (i.e., 
250,000 CFA francs or €381 for each variety) as required by Ar-
ticle 33.2 of Annex X (see Chapter 3). 

From Table 2, it is apparent that some 80% of PVP certifi-
cates in force are held by public institutions. This shows that the 
OAPI PVP system modelled on UPOV 1991, even after over 10 
years of implementation, has yet to attract any significant pri-
vate and foreign investment in plant breeding in OAPI coun-
tries. In addition, no royalties or licence fees were generated by 
public institutions by obtaining PVP, further invalidating any 
argument that the UPOV model would enable public institutions 
to recoup their investments. These issues are further discussed 
in Chapter 5. 

Lapsed PVP certificates represent more than 50% of the total 
number of PVCs granted and were mainly held by public re-
search institutes. 50 of these lapsed certificates, i.e. 80% of the 
lapsed certificates, were held by the Institute of Rural Economy 
(IER), the public agricultural research institute of Mali, all of 
whose varieties (re)fell in the public domain for its failure to pay 
annual maintenance fees.

4.3 – HOW NOVEL ARE THE PROTECTED  
VARIETIES? 

The list of OAPI protected varieties reveals that many of the va-
rieties are not new varieties made available by the system. Also 
evident, as will be explained below, is the inefficiency of the sys-
tem from a technical, legal and administrative point of view.

Many of the varieties protected by the public research insti-
tutes of OAPI member countries were already available in these 
countries for several years and, in some cases, even before the 
introduction of the OAPI PVP system. As Annex X entered into 
force, the OAPI secretariat appealed to member countries to pro-
tect existing varieties under transitional arrangements provided 
for in Article 52 of Annex X.139 

As explained in Chapter 3, Article 52 concerns “protection 
of known varieties”. It waives the requirement of novelty but to 
qualify for protection, several conditions must be met. One con-
dition is that the application must be filed within the year fol-
lowing the entry into force of Annex X, which means that all 
applications for the protection of known varieties would need 
to have been filed by 2007, given that Annex X entered into 
force on 1 January 2006. However, this condition was not met 
by known varieties of Cameroon, Mali and Senegal where the 
public institutions concerned filed applications only in 2009 
and 2010 and yet were granted protection. Obviously OAPI has 
failed to comply with its own requirements under Annex X 
concerning the grant of PVP for known varieties. There is also 
no evidence that other conditions and requirements of Article 
52 have been met. 

All of the 17 varieties protected by IRAD of Cameroon had 
been in the public domain for many years, sometimes decades 
(see Annex 1).140 Certain varieties from this country are also 

TOTAL NUMBER OF PVP CERTIFICATES IN FORCE: 51 PVCS ON 51 VARIETIES OF 17 CROPS

Public vs. private right holders Foreign vs. domestic right holders

Public Private Foreign Domestic

9 PVC holders:
ISRA, CIRAD, IRAD, 
SODECOTON, INERA, ITRA, 
CNRA, INRAB, MESRS

3 PVC holders: Tropicasem SA, 
Technisem and Monsanto

Only one foreign entity 
obtained PVP certificates on 
its own: Technisem (France)

9 PVC holders:
ISRA, Tropicasem SA, IRAD, 
SODECOTON, INERA, ITRA, 
CNRA, INRAB, MESRS

39 PVP certificates, 
representing 76% of total 
certificates in force,  
are held by public entities.

10 PVP certificates,  
i.e. 20% of certificates in force, 
are held by private entities.

4 certificates, representing  
8% of certificates in force

30 certificates, representing 
59% of certificates in force

2 certificates are jointly held by public and private entities: 
INERA (public), AICB (parastatal) and Monsanto (private). These 
represent 4% of certificates in force.

17 certificates are jointly held by foreign and domestic entities 
(33% of certificates in force).

Table 2 – SUMMARY OF THE PVP CERTIFICATES IN FORCE
Source: See Annex 1
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included in the Economic and Monetary Community of Central 
African States’ (CEMAC) common catalogue of species and vari-
eties of food crops.141 This catalogue gives details about the year 
of creation of these varieties and the year of their introduction 
in countries other than the country of origin. For example, three 
protected corn varieties from Cameroon were developed in 
1985 (CMS 85-01), in 1987 (CMS 87-04) and in 1992 (CHC 201). 
CMS 85-01 and CMS 87-04 were introduced in Cameroon and 
Chad between 1986 and 1989, in the Central African Republic 
in 1988 and in Congo in 1988 (CMS 87-04) and 2007 (CMS 85-
01). Protected varieties of cassava were developed in the 1980s 
and have been available since 1986. The two protected varieties 
of sweet potato were developed in 1970 and 1986 respectively.

The known varieties from Mali that were granted protection 
include millet varieties Toroniou C1 (registered in the Malian 
catalogue in 1994) and Indiana 05 (registered in 2002); cowpea 
variety Dounanfana (registered in 1998); sorghum variety Se-
guifa (registered in 1993); and corn varieties Zanguereni (regis-
tered in 1987) and Sotubaka (registered in 1995).142 These vari-
eties are, however, no longer protected as the Malian public 
institute IER had ceased payment of maintenance fees to keep 
the certificates valid.

Through our field visits and research, we were able to iden-
tify 24 known varieties among the 51 varieties currently under 
protection, representing 47% of the total. This figure could have 
been even higher had we been able to identify the date of avail-
ability for the 27 remaining varieties. 

Varieties developed by the French private seed company 
Technisem and its subsidiary Tropicasem SA are all registered 
in the national seed catalogue of Senegal. However, this cata-
logue does not contain the date of creation for any of Tropi-
casem/Technisem’s varieties, unlike those of the Senegalese 
public institute ISRA. Our requests to the director of Tropicasem 
in Dakar for the dates of creation of the varieties were unsuc-
cessful. However, as shown in the next chapter, the novelty of 
several of the protected varieties held by them is questionable.

4.4 – DUS TESTING IN THE OAPI SYSTEM

Two centres of excellence have been identified and selected in 
OAPI member countries for the conduct of DUS testing as part 
of the review of PVC applications: IRAD in Cameroon and ISRA 
in Senegal. Both are expected to conduct DUS tests for OAPI, but 
as at September 2017, no tests had been performed in/by these 
centres. 

During our field visit to Cameroon in March/April 2017, the 
OAPI focal point at IRAD conveyed that everything was still at 
the theoretical stage, stating “the staff are being trained and the 
equipment purchased ... There are technical sheets for each vari-
ety and an official protocol available on the UPOV website that 
should be followed when the tests become operational ... but we 
haven’t done anything so far...”143 In the case of ISRA, its website 
states it began to “experiment with DUS testing for groundnut” 
in October 2017.144

In Mali, DUS tests are required to register varieties in the 
national seed catalogue. As 53 registered varieties from Mali 

were protected under the OAPI system, we hypothesized that 
OAPI would have relied on national test results to grant protec-
tion. We found, however, that DUS tests were never carried out 
for the varieties’ registration in Mali.145 When asked about this, 
a secretariat staff member dealing with PVP issues at OAPI was 
not able to indicate where the DUS tests were conducted for 
these varieties.146 

Similarly in Niger 147 and OAPI countries with PVC holders 
(Burkina Faso, Cote d’Ivoire and Togo), national systems of DUS 
testing, usually linked with the registration of varieties in the 
context of regional variety marketing regulations,148 have long 
been non-functional. 

The main conclusion that can be derived with regard to the 
question of technical examination is that OAPI does not per-
form DUS testing before granting PVP. This is based on three 
main findings: (i) the lack of clear answers from the OAPI secre-
tariat on how and where DUS testing is conducted;149 (ii) DUS 
testing at IRAD and ISRA, centres of excellence selected by OAPI, 
has yet to be fully operational; and (iii) non-functional DUS test-
ing in OAPI countries with PVC holders. 

During our field visit, the OAPI secretariat informed us that 
for two PVP applications under examination in April 2017, OAPI 
was considering the possibility of buying DUS test results from 
a foreign jurisdiction such as Germany as allowed by Article 
18.5 of Annex X. Reliance on foreign DUS test reports raises the 
issue of the relevance of such examination for OAPI member 
countries where the variety is intended to be grown, given the 
variations in environmental conditions. 
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This chapter examines the impact of the PVP system in the OAPI 
countries more than 10 years after Annex X came into force. To 
analyze the impact of such a system, it is important to recall the 
“benefits” articulated unequivocally by advocates of the UPOV 
system. According to UPOV, the aim of this system is “to provide 
and promote an effective system of plant variety protection, 
with the aim of encouraging the development of new varieties 
of plants, for the benefit of society”.150 Thus, the stated objective 
is to encourage innovation in the field of plant breeding. Ac-
cordingly, an issue examined by this chapter is whether Annex 
X has indeed stimulated this innovation in the OAPI region and, 
consequently, significantly increased the availability of new va-
rieties, including foreign new varieties, in the region. 

This chapter also discusses whether the prevailing PVP sys-
tem has increased breeding activities in the region, including 
foreign investment in breeding, and encouraged the develop-
ment of a competitive seed industry as often maintained by pro-
ponents of the UPOV model.151 

A purported advantage of UPOV often highlighted is the 
elimination of barriers to trade in varieties, thereby extending 
the scope of national and international markets, on the assump-
tion that “breeders are unlikely to release valuable varieties into 
a country without adequate protection”.152 The availability of 
high-performing varieties selected abroad would offer farmers 
“more scope to improve their production and also to export 
their products” and also provide breeders with access to these 
valuable varieties for use in their breeding programmes.153 The 
PVP system is also said to be a means for technology transfer 
and an effective use of genetic resources.154

In addition, it is asserted that a UPOV-style PVP system will 
produce benefits at all levels of society, including economic, 
health and environmental benefits.155 Economic benefits are 
claimed on the assumption that availability of high-yielding va-
rieties would reduce the price of final products for consumers, 
while improved varieties would lead to higher-value products 
that are easier to market. The health benefits would be generat-
ed by the availability of varieties with better nutritional con-
tent, and the environmental benefits by the development of dis-
ease-resistant or stress-tolerant varieties.156

In order for these benefits to be realized and for us to speak 
of the impacts of the protection system in general, the varieties 

must first be available. Thus, the impact assessment of the OAPI 
system requires the evaluation of the availability of new variet-
ies. There is also a need to assess the impact of the system on the 
improvement of breeding activities at national level but also on 
foreign investment in the seed sector and the development of a 
seed industry at national level.

5.1 – AVAILABILITY OF NEW VARIETIES,  
INCLUDING FOREIGN NEW VARIETIES

To assess this aspect, the number of PVP applications and grants 
would be relevant. As stated in Chapter 4, from the time Annex 
X became operational (on 1 January 2006) up to 31 December 
2016, over an 11-year period, OAPI received 122 applications and 
issued 117 PVCs. Of these, 51 PVCs are currently in force, and 66 
PVCs lapsed for non-payment of annual fees. Based on this, it 
would appear that OAPI has only processed an average of some 
11 applications per year. 

Chapter 4 also showed that many of the varieties (e.g., 
corn, cassava and sweet potato varieties protected by IRAD of 
Cameroon) have been in use in the OAPI region since the 
1980s. At least 47% of the valid PVCs are for “known varieties” 
and arguably, this percentage may be much higher had it been 
possible to identify the date of availability for the remaining 
varieties. 

Public institutions hold approximately 76% of the valid 
PVCs, with another 4% held jointly by public institutions and 
private entities. 80% of the lapsed PVCs were held by the public 
agricultural research institute of Mali alone. These public insti-
tutes have a mandate to develop varieties for societal benefit, 
and it would be reasonable to conclude that irrespective of the 
existence of the OAPI PVP system, the varieties would have 
been developed in any case. 

This is all the more evident given that public and private 
breeders continue to develop new varieties without seeking 
PVP protection.157 For instance in Mali, a participatory breeding 
project including farmers developed three new varieties of sor-
ghum which are not PVP-protected but simply registered in the 
national catalogue to enhance farmers’ seed activities and make 
them available to the public.158

5
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Chapter 4 also revealed few foreign PVP applications159 and 
even fewer PVCs granted to foreign entities. Furthermore, the 
novelty of several of these varieties is in question. This shows 
the extremely limited impact of the PVP system on introduction 
of foreign novel varieties in the OAPI region. 

From the foregoing, it appears that in the OAPI region, a UP-
OV-based PVP system is not a prerequisite for the development 
or introduction of new varieties. Many of the protected variet-
ies were already available before Annex X became operational 
and new varieties continue to be developed without PVP. 

5.2 – BREEDING ACTIVITIES AND  
THE DEVELOPMENT OF A SEED INDUSTRY  
IN OAPI COUNTRIES

In the seven OAPI countries from where PVP applications have 
originated, the main breeders are public research centres. Of the 
122 applications received by OAPI between 2006 and 2016, 103 
were from public breeders, which applied either individually or 
jointly. This represents 84% of the applications filed. Of the 51 
PVCs that are currently in force, the public sector holds or is 
involved in 41 PVCs, i.e., 80%.

The question is therefore whether this public sector breed-
ing activity is attributable to the establishment of a UPOV-type 
protection system in the OAPI region. The answer to this ques-
tion is negative. Breeding of varieties in the OAPI region has 
always been carried out by state bodies as a public service and 
these activities are publicly funded.160 Moreover, Chapter 4 has 
demonstrated that a large number of the protected varieties 
were “known varieties”, widely disseminated by these public 
centres. In addition, we noted an increase in the number of va-
rieties created by public institutions in the countries we visited, 
and for which PVP is not claimed.161 It is therefore clear that the 
dynamism of breeding activities in the public sector is in no 
way linked to the establishment of a PVP system in the OAPI 
region. 

As for private sector breeding, we observed no meaningful 
increase in breeding activities in OAPI countries after the estab-
lishment of the PVP system. Private sector plant breeding con-
tinues to be largely non-existent in OAPI countries. Interest of 
foreign companies in investing in plant breeding seems limited 
as evidenced by the sparse use of the PVP system. Instead, pub-
lic institutions are the main actors in plant breeding. The few 
private seed companies that are emerging are mostly engaged in 
seed distribution and marketing.162 

In the four countries we visited (Cameroon, Mali, Niger and 
Senegal), only one domestic private company (Tropicasem of 
Senegal) has used the OAPI system to protect its varieties, repre-
senting only 12% of the PVP certificates in force (6 out of 51). 
This company is, however, a subsidiary of Technisem, a French 
seed company.163 Tropicasem has also set up a small company in 
Mali (Mali Semences) to sell its varieties.164 

Many of the protected varieties held by Tropicasem (chili, 
tomato, okra and onion) are listed in the Senegal national seed 
catalogue with no date of development provided. The availabili-
ty of some of the company’s varieties prior to PVP is well docu-

mented in West Africa. This is the case with Violet de Damani, 
which was derived from Violet de Galmi, an onion cultivar 
from the Galmi region (Niger) (see below), and Gombo Volta, 
which is an improved African traditional okra variety distribut-
ed in Senegal long before the entry into force of Annex X.165

Plant breeding in the OAPI region is obviously not incentiv-
ized by its PVP system. Neither has the PVP system delivered on 
the establishment of a competitive seed industry in the region. 
Its contribution to foreign investment in breeding is also ques-
tionable. Instead, foreign seed companies may be misappropri-
ating local varieties through the PVP system. 

5.3 – MISAPPROPRIATION OF GENETIC  
RESOURCES

One criticism of the UPOV-based protection system is that there 
are no mechanisms that prevent misappropriation of genetic re-
sources.166 When applying for PVP, there is no requirement on 
the applicant to disclose the origin of the genetic material of the 
variety for which protection is being sought nor to prove prior 
informed consent and fair and equitable benefit sharing in ac-
cess to the genetic material. This situation puts the varieties of 
farmers and local communities in OAPI countries at great risk of 
illegal appropriation. 

A concrete example is the case of a farmers’ variety of onion 
from Niger known as Violet de Galmi, which has been protected 
under the denomination of Violet de Damani. Niger is among 
the majority of OAPI countries where no PVP applications have 
yet been made. It was however the first country in the OAPI re-
gion to be negatively affected by a PVP application filed by a 
private company on a traditional variety of common knowledge. 

The Violet de Galmi variety is native to Galmi, a village lo-
cated on the edge of the Maggia Valley (500 km from Niamey) in 
Niger’s onion-cultivating Ader region. Among the numerous 
varieties of onion, this cultivar has been selected by researchers 
for its yield (productive), taste (spicy), culinary (thick sauce) and 
long-lasting qualities.

In 2006, Tropicasem claimed ownership of Violet de Galmi. 
This claim was challenged by the Government of Niger, which 
had been alerted by its technical services, themselves informed 
by a national farmers’ association which had obtained informa-
tion in 2009 at a regional seed fair in Senegal.167 After examin-
ing Niger’s request, OAPI refused to attribute the PVP to Tropi-
casem under the denomination of Violet de Galmi. Hence, the 
seed company renamed its variety Violet de Damani and resub-
mitted its application to OAPI, which finally granted the PVP in 
2015. 

However, as the breeding work merely consisted of uni-
formization and stabilization of a local farmers’ variety, the 
characteristics of Violet de Damani are the same as those of Vi-
olet de Galmi. In light of this, Niger has filed a new opposition, 
which has remained unanswered at the time of writing.168 

The biopiracy case of Violet de Galmi has been widely com-
mented on, notably by the Coalition for the Protection of Afri-
can Genetic Heritage (COPAGEN) and the national network of 
agricultural chambers of Niger (Réseau des Chambres d’Agri-
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culture du Niger – RECA).169 The dispute between the Govern-
ment of Niger and Tropicasem raises fundamental questions 
about protection of farmers’ varieties. OAPI only considered 
part of the problem related to the denomination of the variety. 
Farmers’ varieties, which are the foundation of seed systems in 
the OAPI region, are not protected and they would fail to meet 
the DUS criteria. As in the case of Tropicasem, any commercial 
or public sector breeder may use any farmers’ variety from the 
region for further selection, making it uniform and stable with-
out changing the key characteristics, and then seek extensive 
rights over the variety through PVP. 

This case highlights the inequities prevailing within the 
UPOV system, revealing also a conflict with implementation of 
the CBD and the ITPGRFA.170 The need for safeguards against 
misappropriation of local plant genetic resources is now ever 
more compelling, given the significant advances in new tech-
nologies (sequencing etc.) that are accelerating biopiracy of such 
resources. 

5.4 – PUBLIC INSTITUTIONS IN THE OAPI REGION

Public institutions from seven OAPI countries (Benin, Burkina 
Faso, Cameroon, Cote d’Ivoire, Mali, Senegal and Togo) filed the 
majority of PVP applications and these institutions are also the 
main holders of PVCs. At the outset, it is important to reiterate 
that the source of many of the varieties for which protection 
was sought is the farmer-managed seed system. A study of seed 
systems in West Africa, for which officials from the public sec-
tor Environment and Agricultural Research Institute (INERA) of 
Burkina Faso were interviewed, concluded:

“[T]he ‘improved’ varieties promoted today … are developed 
on the basis of varieties created by farm communities over the 
centuries … the scientific contribution to the creation of these 
varieties is in some cases minimal. In our discussions with farm 
communities, some respondents indicated that INERA agents 
had asked them for seeds of peasant varieties. The same re-
searchers allegedly came back later offering seeds of the same 
variety as ‘improved’ seeds. In an interview, INERA representa-
tives confirmed that the ‘scientific’ work on the development of a 
‘new’ variety sometimes involves merely growing out and puri-
fying genetic lines to obtain the greatest possible uniformity of 
crops derived from peasant seed. There is nothing scientific 
about this process per se … INERA itself stated an objection to 
the fact that certain varieties ‘created’ by public research and 
registered in the national catalogue are now being produced by 
commercial seed companies and sold to peasants at high prices.”171

As public research institutions filed PVP applications pre-
sumably with a view to deriving some monetary returns from 
the PVP system, the costs and benefits of the system to these 
institutions should be examined. 

An important finding from our field visits is that the public 
institutions have not generated any monetary returns from the 
licensing of the protected varieties. IRAD of Cameroon confirmed 
that varieties it has developed are freely used in the Central Afri-
can region without collection of any royalties. A researcher from 
IER in Mali reaffirmed the public mission of the institution, stat-

ing that “public research has always been conducted with the 
needs of farmers and agricultural development in mind”.172 

In fact, we found significant costs associated with the filing 
and maintenance of PVP. If the rights obtained through PVP 
were to be enforced, additional costs associated with enforce-
ment would be incurred, especially against experienced compa-
nies with significant resources. 

Take the case of IER itself, which had submitted a host of 
PVP applications on the back of World Bank funding that cov-
ered all the application costs.173 Subsequently, however, no funds 
were made available to IER to maintain the protection and the 
certificates became void, with some 50 varieties falling into the 
public domain.174

Cameroon’s IRAD held 22 PVCs which were annulled in 
2012 for its failure to pay the annual fees. Seventeen of the PVCs 
were restored in 2015 with payment of the outstanding fees. 
Aided by the Cameroonian government, IRAD continues to 
maintain its certificates on these 17 protected varieties at an an-
nual cost of 4,750,000 CFA francs (€7,250).175 

This raises the question of whether the use of the PVP sys-
tem by public institutions at the expense of public funds is jus-
tified. Officials from some of these institutions176 interviewed 
for this paper were of the view that the system was not suitable 
in the context of OAPI countries and that it was not aligned 
with the agricultural system, socio-economic conditions and 
cultural practices prevailing in the region. 

Furthermore, relying on PVP to generate revenue could skew 
the focus of the public body towards commercially oriented ag-
riculture at the expense of other crops that may be more im-
portant from the perspective of food security, nutrition and the 
needs of the country’s farmers.177 In short, it could undermine 
the public mandate of such institutions. 

5.5 – FARMERS’ SEED SYSTEM  
AND FARMERS’ RIGHTS 

In the OAPI region, the farmers’ seed system is the main 
seed-supplying system. Despite its central role, however, issues 
and concerns pertaining to the farmers’ seed system and Farm-
ers’ Rights have been sidelined and ignored. 

Chapter 2 revealed that the adoption of UPOV 1991 was the 
“end goal” for OAPI’s donors and providers of technical assis-
tance (i.e., UPOV, WIPO and WTO) influencing revision of the 
Bangui Agreement. Hence, the development of Annex X was 
not underpinned by a rigorous due process that involved farm-
ers from the region in the decision-making, a right of farmers 
recognized by the ITPGRFA. 

Additionally, while the ITPGRFA recognizes the important 
role of local and indigenous communities and farmers in the 
development of plant genetic resources and their right to fair 
and equitable sharing of the benefits arising from the use of 
PGRFA, these issues are not addressed by the OAPI PVP system. 
This system modelled on UPOV 1991 does not recognize or pro-
tect varieties that do not meet the DUS standard, and neither are 
there any mechanisms to ensure fair and equitable benefit shar-
ing and to prevent misappropriation of local varieties.



A DYSFUNCTIONAL PLANT VARIETY PROTECTION SYSTEM  | April 2019 29 

A relevant question to examine is the extent of use of pro-
tected varieties and the interface with farmer seed systems. 

As stated in Chapter 4, 76% of the PVCs belong to public 
institutions and 4% are held jointly by public and private insti-
tutions, making the total 80%. Generally the public institutions 
have no commercial purpose; they were created to provide as-
sistance to farmers including in crop improvement. During our 
field visit, the public research institute of Cameroon, IRAD, said 
that “their” varieties were developed for Cameroonian farmers, 
who were free to use them as they wanted.178 A similar view 
prevailed in other public institutions visited, i.e., IER (Mali), the 
Senegalese intellectual property agency and CIRAD (France), 
which liaises with OAPI on PVP issues.179 CIRAD, which has 
jointly protected some varieties with public institutions from 
OAPI countries, stressed that PVP is mainly for “defensive pro-
tection, i.e., protection against misappropriation by other breed-
ers”.180 It is also worth reiterating that many of the varieties 
protected by the public institutions were already in circulation 
before the grant of PVP. 

The remaining 20% of the PVCs are held by private compa-
nies. It is difficult to say to what extent these varieties are used, 
as they constitute a very small part of a long list of varieties that 
includes many non-protected varieties. During our visit, the di-
rector of Tropicasem, the only private company registered/op-
erating in an OAPI country to have protected its varieties under 
Annex X, claimed it would not prevent farmers from “freely” 
using their varieties, but qualified the statement by adding, “Our 
protection is against other private seed developers and trad-
ers…”181 The director informed us of legal action instituted 
against a seed trader in Senegal and Mali for commercializing 
the company’s varieties. The Senegalese and Malian tribunals 
ruled in favour of Tropicasem and ordered the defendant to halt 
exploitation of Tropicasem’s varieties. The Tropicasem director 
did not provide further details on the cases, as the proceedings 
in Mali had not fully concluded.182

The director’s assertion about non-enforcement against 
farmers provides little comfort as the OAPI PVP system does not 
explicitly recognize the right of farmers, even smallholder farm-
ers, to exchange and sell farm-saved seed/propagating material. 
Farmers’ rights to save seed/propagating material as well as to 
further breed protected varieties are also limited by the provi-
sions of Annex X as explained in Chapter 3. The restrictions on 
use of protected varieties, if enforced, could have distortive ef-
fects on farmer seed systems and consequently on human rights 
(see discussion in the next section). 

5.6 – ENVIRONMENTAL  
AND SOCIO-ECONOMIC IMPACTS 

Annex X of the Bangui Agreement was developed on the as-
sumption that the commercial seed sector underpinned by 
strengthened intellectual property rights will deliver food secu-
rity, nutrition, and other significant social, economic and envi-
ronmental benefits. This assumption has been found to be 
flawed. More than a decade of implementation of Annex X has 
failed to deliver the claimed benefits. 

A study into the seed systems of West Africa183 found that 
smallholder farmers are the main suppliers of seed in West Af-
rica, while average use of commercial seed is about 18%. The use 
of peasant seeds is explained by the fact that “their characteris-
tics generally respond better to peasants’ needs – seed saving, 
adaptedness to local conditions, diversity of crops and varieties 
available, nutritional qualities, and the taste of food produced 
from peasant varieties”. In addition, “[s]eed selection, saving, 
use, and exchange are an integral part of the agricultural practic-
es and the life of peasant communities, and rest upon their 
knowledge. In this system, peasants have control over the seeds 
they use, which represents an important element of their auton-
omy.” 

A key finding of the study is that “[t]he introduction of com-
mercial seeds and GMOs [genetically modified organisms] fun-
damentally changes the practices and lives of peasant commu-
nities. The access of peasants to seeds happens increasingly 
through the sale, and the production of seeds is gradually disso-
ciated from the agricultural activities and the daily life of peas-
ant communities. In addition, seeds produced from commercial 
varieties are reusable for only two to three years, can be less 
well preserved and require a high use of external inputs (chem-
ical fertilizers, herbicides, pesticides, etc.), thus implying a net 
increase in production costs and a loss of autonomy for peas-
ants. The use of chemicals and GMOs also cause[s] health and 
environmental problems. The introduction of commercial seeds 
is further accompanied by the abandonment of traditional/
peasant varieties and, consequently, a decrease in agricultural 
biodiversity. With regard to food and nutrition, communities 
are finding that the taste and nutritional value of foods pro-
duced from commercial seeds are lower and that they can better 
preserve foods derived from peasant varieties.” The study con-
cluded that the exclusive promotion of commercial seeds un-
derpinned by intellectual property rights threatens the human 
right to food. Other studies have also reached similar findings.

An impact assessment of UPOV 1991 at the national level 
found that restrictions derived from UPOV 1991 on the use, ex-
change and sale of farm-saved seed/propagating material “neg-
atively impact on the functioning of the informal seed system, 
[as they] sever the beneficial interlinkages between the formal 
and informal seed systems. Moreover, selling seeds is an im-
portant source of income for many farmers”.184 “From a human 
rights perspective, restrictions on the use, exchange and sale of 
protected seeds could adversely affect the right to food, as seeds 
might become either more costly or harder to access. They could 
also affect the right to food, as well as other human rights, by 
reducing the amount of household income which is available for 
food, healthcare or education.”185

5.7 – CONCLUSION

Chapter 4 established that the main components of the OAPI 
PVP system are non-functional. Following from that conclu-
sion, this chapter has further revealed that the system has 
failed to deliver the promised agricultural transformation in 
the OAPI region. Of the current 17 OAPI member states, only 
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seven have made use of the system, at great cost and at the ex-
pense of public funds. The private sector’s use of the system in 
the more than 10 years of operation of Annex X is negligible. 
The system has also not delivered any significant increase in 
plant breeding activities nor led to the development of the seed 
industry across the region. In fact, a major concern is the mis-
appropriation of local and farmer varieties through the PVP 
system. 

These results are the consequence of OAPI adopting a “one 
size fits all” UPOV 1991 approach to PVP in total disregard of the 
agricultural, social, economic, cultural and market conditions, 
systems and practices prevailing in the OAPI member states. 

Furthermore, for the system to be able to deliver its purport-
ed benefits, there have to be immediate or potential market op-
portunities for new varieties. Such a market barely exists in the 
OAPI countries, where most farmers’ seed needs are met by 
farmers’ circuits based on traditional seeds and adapted farm-
saved seeds, and far less by the formal market.

The OAPI secretariat has itself acknowledged the constraints 
of the PVP system including the low utilization of the system 
and non-exploitation of protected plant varieties.186 However, 
the secretariat and UPOV proponents are promoting more of the 
same as a means to remedy the situation, a flawed strategy 
which history has shown to fail.

West african Sorghum and Millet Peasant Varieties ©BEDE
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Chapters 4 and 5 revealed over 10 years of disappointing out-
comes and failed promises from the OAPI PVP system, which 
raises the question: What should be the next step for the OAPI 
member states?

The OAPI secretariat advocates “more of the same” dysfunc-
tional system. It attributes shortcomings of the current PVP sys-
tem to failures at the national level, including ignorance or indif-
ference to intellectual property, limited research and 
development expenditure, the lack of IP training programmes 
and respect for IP, and weak or non-existent relationships 
among breeders, companies, donors etc.187 To address these con-
straints, it proposes the following actions at the OAPI secretari-
at level: undertaking training of its staff and national experts, 
participation in UPOV meetings, identification and evaluation of 
DUS examination centres, and adoption of the UPOV electronic 
application form. At the level of member states, the OAPI secre-
tariat proposes acceding to UPOV, financing research in plant 
varieties, and funding participation of national experts in UPOV 
activities. The secretariat expects such moves to bring about re-
spect for breeders’ rights and an increase in the number of PVP 
applications and grants. The secretariat also views the technical 
and financial assistance of UPOV as a major gain for the region.188 

The OAPI secretariat’s response stems from its limited ex-
pertise and capacity on the subject, as revealed in the preceding 
chapters, and its historical and present dependence on the fi-
nancial and technical assistance of Geneva-based institutions, 
in particular UPOV, and international donors. Its deep vested 
interest has made it indifferent to the actual conditions prevail-
ing in OAPI member states. As a result, its diagnosis and pro-
posed solutions are fundamentally flawed. 

Following the entry into force of the TRIPS Agreement, as 
elaborated in Chapter 2, the OAPI secretariat aligned itself 
with the interests of Geneva-based institutions and interna-
tional donors. On the back of their promises, it championed 
the UPOV 1991 system designed to benefit the commercial 
seed sector of developed countries such as France and the 
Netherlands, and moved to “copy and paste” it in the OAPI re-
gion. It expected significant benefits to materialize, all the 
while failing to grasp the socio-economic, agricultural and 
market conditions prevailing in the region. The agricultural 
system in the OAPI region has been and is characterized by 

peasant farming, a limited or non-existent commercial seed 
sector, and many other socio-economic constraints. Further, 
the adoption of the UPOV 1991 model occurred in the absence 
of a thorough, evidence-based and accountable decision-mak-
ing process, in complete disregard of the interests of local 
communities and farmers, African initiatives in regional and 
international fora such as the OAU Model Law process, the 
mandated review of Article 27.3(b) of the TRIPS Agreement, 
and alternative options. Given such a context in which the 
UPOV 1991 model was adopted, especially its incompatibility 
with the realities prevailing in OAPI member states, one could 
hardly have failed to foresee the model’s failure. 

Unfortunately, it appears that lessons have not been 
learned, and history may be repeating itself.

OAPI, in its capacity as a regional intergovernmental orga-
nization, is already party to UPOV 1991. It is set up as a central-
ized PVP authority for OAPI countries, whereby PVP applica-
tions, examination and grants are handled centrally. There is 
clearly no rationale or benefit for each and every OAPI country 
to individually apply for UPOV membership. During a meeting 
of the OAPI Administrative Council, “some countries showed 
interest in joining and some others were reluctant; then it was 
decided that no collective decision be taken on that issue and 
individual countries would decide to join UPOV or not.”189 And 
yet, the OAPI secretariat has actively been encouraging member 
countries to individually accede to UPOV 1991. This position is 
linked to its unequivocal support of UPOV, including of the lat-
ter’s endeavour to increase developing-country membership, 
irrespective of the relevance of the UPOV system to the agricul-
tural context of such countries.190 As shown in Chapter 1, only 
a handful of developing countries are parties to UPOV 1991, and 
most of them joined due to obligations imposed by the US and/
or the EU in North-South trade agreements. 

OAPI’s call for its members to join UPOV 1991 is all the 
more irrational considering the latter’s ineffectiveness at the 
regional level. Notable as well is OAPI’s continued marginal-
ization of the local farming community, especially smallholder 
farmers, that is the foundation of the agricultural system in 
the OAPI region. 

Following the OAPI secretariat’s recommendation, Benin 
initiated the process of accession to UPOV 1991 in 2017.191 The 

6
What next for  

OAPI members?
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draft decree transmitting the Act of accession to the National 
Assembly for authorization of membership has been seriously 
contested by domestic civil society and farmers’ groups. In Feb-
ruary 2017, the Farmers’ Seeds Watch Coalition in Benin (Coali-
tion de veille sur les semences paysannes au Bénin – CVSPB) 
brought together agricultural organizations, farmers’ federa-
tions and civil society organizations and explicitly called for the 
rejection of Benin’s accession to UPOV 1991. They questioned 
the rationale for ratification given the ineffectiveness of Annex 
X of the Bangui Agreement and its irrelevance to Benin for 
nearly two decades. They also expressed concern that UPOV’s 
regulatory system was hard to understand “even for knowledge-
able lawyers”. Further, it would increase the cost of seeds, mak-
ing the protected varieties inaccessible to the vast majority of 
Beninese farmers, they cautioned, pointing out that in Europe 
UPOV 1991 had outlawed free exchange of seeds among farmers. 
192 They added that the notion of development of local seed com-
panies was a myth, especially in a globalized context where 
large companies absorbed small ones. The accession process has 
been delayed and is still not achieved

Another point raised by farmers in connection with their 
rejection of the system is the opaqueness of OAPI, its lack of 
transparency and accountability as well as its persistent exclu-
sion of civil society and the farming community from its deci-
sion-making process. Our interviews in preparation of this re-
port with farmer organizations from Benin, Mali, Niger and 
Senegal found that none of them had been engaged in any OAPI 
meetings concerning PVP. 

Some OAPI member states have also expressed caution 
about joining UPOV 1991. The national OAPI liaison office in 
Senegal said: “This is a highly important and sensitive question, 
we need to take our time and do proper analysis of the situation 
through a large-scale consultation with all relevant stakehold-
ers before deciding. Senegal already clarified its position during 
an OAPI meeting, saying it would not join without assessing the 
pros and the cons of accession.”193 The liaison office added that 
the decision would also affect future generations.194 It also ex-
pressed concern that “our countries have not reached a level of 
development to allow a protection [model] like that of UPOV. 
We need to think deeply to find a system that accommodates our 
way of living and our agricultural practices…”195

Notably, many independent expert reports have actually rec-
ommended that developing countries should not join the UPOV 
system as its model is inflexible and inappropriate for develop-
ing countries where farmer-managed seed systems and the 
practices of freely saving, using, exchanging and selling seeds 
are prevalent.196 

The importance of farmer-managed seed systems is often 
misunderstood. It is assumed that these seed systems are the 
cause of hunger and poverty and contribute a limited volume 
and dubious quality of seed for agricultural production, and 
thus are inefficient drivers of agricultural development. They are 
also commonly considered to be of limited value to agricultural 
development as they circulate seeds of local varieties through 
exchanges among farmers over small geographical areas where 
infrastructure and markets are poorly developed. At a 2017 re-
gional meeting sponsored by UPOV and the US Patent and 

Trademark Office (USPTO) which focused on the importance of 
plant variety protection and the private seed sector, Memassi 
Dosso, the Director General of OAPI, said that “if we continue 
with our current farming techniques, we will starve”, arguing 
that “one of the best solutions is to focus on plant varieties” as it 
“allows farmers to have quality seeds, to meet the needs of mar-
kets and produce in quality and quantity, on increasingly small-
er surfaces, but thanks to the productivity of quality seeds, ev-
eryone will gain”.197

However, the PVP system does not guarantee quality of 
seeds, which is not among the criteria for obtaining protection. 
Further evidence shows that the commercial seed system plays 
a very limited role, supplying a very small proportion of what 
farmers sow, often less than 20%. This indicates that the farm-
er seed systems currently serve farmers’ needs much better and 
can be favourable in terms of choice, accessibility, cost and 
non-economic utility (e.g., social values).198 Further studies 
have confirmed that “farmer seed networks are important for 
building viable and diverse crop populations, and for the spa-
tial as well as social distribution of genetic, morphological and 
varietal diversity, for staple and for minor crops”, and they can 
“provide quality planting materials that are acceptable to farm-
ers”.199

Farmer seed systems are also essential for food security, 
with 80-90% of food grains in many developing countries still 
depending on these systems, especially in recycling older vari-
eties saved during harvest and uncoordinated exchanges of seed 
among farmers.200 Studies also show that farmer seed networks 
are vital in ensuring long-term access to diverse crop planting 
material. The open and dynamic nature of these networks en-
ables them to be responsive to changes in contextual conditions 
and resilient to environmental and price shocks, and makes 
them an effective means of moving seed from farmer to farmer 
as well as from and to other stakeholders.201 

The primacy of farmer seed systems and their practices es-
pecially of saving, using, exchanging and selling seeds in the 
OAPI region cannot therefore be overlooked. Their contribution 
to agricultural development needs to be appreciated and sup-
ported in policy-making. 

6.1 – THE WAY FORWARD

UNUSED POLICY SPACE
As discussed in Chapter 1, although Article 27.3(b) of the TRIPS 
Agreement requires countries to put in place a system for the 
protection of new plant varieties, it allows countries ample pol-
icy space to design legal regimes appropriate to local conditions 
and needs. Some countries have successfully followed this 
route, and designed tailor-made legal regimes for the protection 
of new plant varieties. 

One case in point is India, where smallholder farmers sup-
ply around 80% of the seed required. 86% of Indian farmers 
operate on land holdings of less than 2 hectares, while less than 
1% hold more than 10 hectares.202 This national context led In-
dia to adopt a unique system by way of its Protection of Plant 
Varieties and Farmers’ Rights Act, 2001 (PPVFR Act) (see Box 6).
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The PPVFR Act accords protection to new plant varieties 
following the criteria of NDUS; it also recognizes farmers as 
breeders, allowing the registration of farmers’ varieties on a 
separate criterion. More importantly, the Act contains 
specific provisions balancing breeders’ and farmers’ rights. 
It rewards the breeder for the new variety by allowing 
control of the commercial marketplace without threaten-
ing the farmers’ ability to independently support their liveli-
hood. Section 39 of the Act safeguards farmers’ right to 
freely use a protected variety, with the limited restriction 
that the seed cannot be marked with the PVP holder’s 
brand. 

Section 39(1)(iv) of the Act reads:
“a farmer shall be deemed to be entitled to save, use, sow, 
resow, exchange, share or sell his farm produce including 
seed of a variety protected under this Act in the same 
manner as he was entitled before the coming into force of 
this Act:

“Provided that the farmer shall not be entitled to sell 
branded seed of a variety protected under this Act.

“Explanation – For the purposes of clause (iv), ‘branded 
seed’ means any seed put in a package or any other 
container and labelled in a manner indicating that such 
seed is of a variety protected under this Act.”

Other elements in the PPVFR Act safeguarding farmers’ 
rights include: 
– Provisions for farmers’ contribution to be recognized and 

rewarded for engaging in conservation and improvement 
of genetic resources and wild relatives (Section 39(1)(iii))

– The breeder has to disclose the expected performance 
of the registered variety and farmers are entitled to com-

pensation if the protected variety fails to perform as 
claimed by the breeder (Section 39(2)) 

– Any person/persons/governmental organization/NGO 
may file a claim for compensation for farmers/local 
community/village’s “significant” contribution in the 
development of a variety registered under the Act 
(Section 41)

– A farmer cannot be prosecuted for infringement of rights 
specified in the Act if the farmer can prove in court that 
the farmer was unaware of the existence of a PVP right 
(Section 42)

– A farmer/village community is not liable to pay any fees 
in any proceedings under the Act (Section 44).

The breeder’s exemption in the PPVFR Act is also signifi-
cantly broader than that provided for in Annex X of the 
Bangui Agreement, which has a limitation linked to EDVs.203 
The Act also features exclusions aimed at protecting the 
public interest204 and provisions aimed at curbing misap-
propriation of local plant genetic resources.205 In addition, 
India has utilized the Gene Fund set up under the Act to 
establish awards, rewards and recognition for farmers and 
farming communities involved in the conservation of 
genetic resources used as donors of genes in varieties 
registrable under the Act.206 

The uniqueness of this Act has not discouraged use of 
the PVP system. On the contrary, a large number of PVP 
applications have been filed and granted in India, including 
to multinational companies. Between 2007 and June 2015, 
9,564 PVP applications were filed, with 2,244 applications 
concerning new plant varieties. Of these, 1,831 titles were 
granted to the public sector (665), the private sector (376), 
farmers (574) and the State Agricultural Universities (216).207 

Box 6

THE INDIAN PROTECTION OF PLANT VARIETIES AND FARMERS’ RIGHTS ACT

The case of India shows the feasibility of alternative ap-
proaches better suited to the agricultural context of developing 
countries. Other countries such as Malaysia and Thailand have 
also adopted alternative approaches which are operational 
with the participation of domestic and international compa-
nies.208 

The OAPI region should draw inspiration from the various 
sui generis PVP systems and the African Model Law and develop 
its own sui generis PVP model suited to its own circumstances. 
There are a wide range of possible options to consider, such as 
formulating distinct criteria for different types of varieties (e.g., 
traditional farmer varieties, new farmer and other heteroge-
neous varieties and new uniform plant varieties); differentiating 
the scope of protection for crops important for food security and 
nutrition and for commercial cash crops, with more limited pro-
tection for the former category; and provisions that recognize 
LDCs’ transition period, that safeguard the public interest and 

farmers’ rights and that safeguard against misappropriation of 
local plant genetic resources. The possibilities to promote a 
workable, fair and equitable PVP system are practically bound-
less under the TRIPS Agreement. In this regard, the report Plant 
Variety Protection in Developing Countries: A Tool for Designing a 
Sui Generis Plant Variety Protection System: An Alternative to UPOV 
1991 may be an especially useful resource for identifying the op-
tions available.209 

In developing a sui generis PVP system that is relevant to the 
circumstances of the OAPI countries, the following objectives 
should be considered:210 

– it is adapted to the agricultural, socio-economic and cultural 
profile of the OAPI countries/region;

– it is consistent with and supportive of policies on conserva-
tion and sustainable use of plant biodiversity for food and ag-
riculture;
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– it achieves the right balance between breeders’ rights and 
those of farmers and the society at large; 

– it recognizes and supports the informal seed sector, particu-
larly the interests and needs of smallholder farmers that are 
the pillars of the agricultural system in the region; 

– it includes measures that ensure the genetic materials of 
farmers in the OAPI region are not misappropriated; 

– it includes measures for the preservation of traditional 
knowledge associated with genetic resources and the tradi-
tional farming practices of saving, using, exchanging and sell-
ing seed/propagating material, having in view the impor-
tance of ensuring the livelihood of farming communities, the 
continuous adaptation of seed/propagating material to the 
evolution of agricultural ecosystems, and food security; 

– it respects, protects and fulfils states’ obligations regarding the 
right to food, the rights of indigenous peoples211 and the rights 
of peasants and other people working in rural areas;212 and

– it is supportive of and does not counter the objectives and the 
obligations under the CBD, the Nagoya Protocol and the ITP-
GRFA. 

STEPS TO CONSIDER IN DEVELOPING  
A SUI GENERIS REGIME213 

Establishing an effective and equitable PVP regime is ultimately 
very much dependent on the process for the development of 
such a regime. This section elaborates on certain process-related 
steps that may be taken nationally and/or regionally to develop 
a relevant sui generis regime. 
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A process driven by the vested interests of Geneva-based 
institutions and donors led to Annex X, which has been shown 
to be largely dysfunctional and irrelevant for the OAPI region. 
Hence OAPI member governments have the responsibility to 
implement instead a well-defined, transparent and inclusive 
process based on a sound assessment of the factual and empiri-
cal evidence. Such a process should:

– Conduct a thorough, objective and realistic multidisciplinary 
assessment of the local situation which takes into account the 
kind of seed supply system in place, the extent to which farm-
ers freely save, exchange and sell seed/propagating material, 
the type of domestic seed industry and the existence of public 
breeding, the current domestic breeding capacity, internation-
al obligations applicable (CBD, Nagoya Protocol, ITPGRFA, hu-
man rights, etc.), and relevant national objectives and policies 
(e.g., on nutrition, food security, poverty reduction, agricul-
ture).

– This is imperative as there is no single regime that fits all siz-
es. Hence developing a sui generis regime requires a good 
knowledge of the local situation regarding seed supply, breed-
ing activities, cultivated crops, market trends, diversity in the 
fields, the social conditions of small-scale farmers, farmers’ 
organizations, local and indigenous communities, etc. 

– Explore legal precedents from other countries, especially 
those with similar agricultural and socio-economic circum-
stances, and analyze their impact, considering the contextual 
differences where they exist and assessing their relevance and 
suitability to national realities, policies and objectives. 

– Ensure that the process of designing the PVP regime is open 
to and inclusive of the views of all relevant stakeholders, as 
well as transparent, with relevant stakeholders having all the 
information necessary for effective engagement on the mat-
ter. This engagement should not be a one-off event of consul-
tation but should be ongoing until the concerns of the rele-
vant stakeholders, particularly those that are vulnerable (e.g., 
farmers and indigenous communities), have been addressed.

– Consider procedures and institutions that will be necessary to 
protect the interests of smallholder farmers and farming com-
munities, who may not benefit from a system that is complex 
and costly and, in any case, may need support to claim their 
rights. 

– Consider international obligations applicable (notably the 
CBD, ITPGRFA and human rights) and measures required to 
support implementation of these instruments as well as 
flanking measures needed to mitigate and remedy any poten-
tial adverse impacts of the PVP laws on human rights or on 
farmer-managed systems. This is critical as the abovemen-
tioned instruments have been promoted by developing coun-
tries including OAPI members. It also ensures a coherent pol-
icy in relation to plant genetic resources. 

– Develop policy expertise that is able to design a legal system 
adapted to the local conditions and that is supportive of na-
tional policies and strategies. It is especially important to un-
derstand the nature (and limitations) of intellectual property. 
The development of a sui generis PVP regime should be seen 
as a multidisciplinary task involving farmers, commercial 

breeders, non-governmental organizations, consumers, aca-
demics and all the government agencies competent in the for-
mulation or execution of public policies in areas that could be 
impacted by the introduction or reform of a PVP regime. An 
ex ante impact assessment study should be undertaken of the 
legal options being considered by the government prior to de-
vising the legal regime.

Finally, it is critical to appreciate the fact that the development 
of a PVP regime is not an end in itself and that the sui generis 
PVP regime needs to be supportive of relevant national policies 
(on agricultural development, poverty alleviation, rural develop-
ment, trade, food security, biodiversity, innovation, climate 
change, etc.).

6.2 RECOMMENDATIONS

FOR OAPI MEMBER STATES: 
1. OAPI member states should not apply to become a party to 

UPOV 1991. 
2. OAPI member states should revise Annex X of the Bangui 

Agreement and develop their own sui generis PVP system bet-
ter suited to the agricultural, socio-economic context and 
capacities prevailing in the OAPI region (see Section 6.1 
above on “The Way Forward”).

3. Alternatively, the main text of the Bangui Agreement should 
be amended to allow OAPI members to opt out of Annex X of 
the Agreement and implement alternative sui generis PVP 
systems at the national level (see Section 6.1 above on “The 
Way Forward”).214

4. OAPI member states should initiate a transparent, inclusive 
and participatory process at the national and regional level 
that credibly engages relevant stakeholders, especially farm-
ers and local communities, to discuss revision of the Bangui 
Agreement and/or alternative sui generis PVP systems. 

FOR OTHER LDCS AND DEVELOPING COUNTRIES:
5. LDCs and developing countries should recognize that UPOV 

1991 is ill-suited for the conditions prevailing in their coun-
tries, especially where agriculture is dependent on farmer 
seed systems and markets are marginal or non-existent. 
UPOV 1991 is clearly not a magical tool that will instantly 
transform the agricultural system of a country. On the con-
trary, there are significant costs and missed opportunities at-
tached to the adoption of a system that is incompatible with 
the country’s agricultural profile. Hence LDCs and developing 
countries should utilize the policy space offered by Article 
27.3(b) of the TRIPS Agreement and develop alternative sui 
generis PVP systems appropriate for their own national cir-
cumstances. 

In addition, the process for developing a PVP law should be 
transparent and inclusive of the views of all relevant stake-
holders, in particular the smallholder farmers and local com-
munities that are the pillars of the agricultural system in the 
country. 



36  A DYSFUNCTIONAL PLANT VARIETY PROTECTION SYSTEM  | April 2019

VALID PVP CERTIFICATES IN OAPI COUNTRIES AS AT 31 DECEMBER 2016 
Source: OAPI. Excerpt from table obtained during field visit to the OAPI secretariat.

Annex 1

No. Crop Variety 

Year of  
Develop-
ment

Date of Appli-
cation for PVP 
Certificate

PVP  
Certificate 
holder

Status of PVP Certificate Holder 
(Public/Private/ Domestic/Foreign)

Country of the 
Right Holder

1 Groundnut
(7 varieties) 

GC 8-35 1990 2009 Jointly held by: 
– Institute for Agricultural Research of Senegal  

(ISRA) (public & domestic)
– French Agricultural Research Centre for Inter-

national Development (CIRAD) (public & foreign)

Senegal & 
France

SRV 1-19 1990 2009

55-33 1991 2009

73-9-11 1991 2009

CGS-383 1990 2009
Institute of Agricultural Research for Development 
(IRAD) of Cameroon (public & domestic) CameroonCGS-310 1990 2009

CGS-1272 1990 2009

2 Cowpea  
(2 varieties)

LORI-Niébé 1991 2009
IRAD (public & domestic) Cameroon

CRSP-Niébé 1991 2009

3 Corn 
(7 varieties)

COCA SR 1989 2009

IRAD (public & domestic) Cameroon

CHI 001 1989 2009

CHI 002 1989 2009

THE Charles 
(CMS 85-01) 1985 2009

Benedicte 
(CMS 87-04) 1987 2009

CHC 202 1989 2009

CHC 201 1992 2009

4 Sweet potato 
(2 varieties)

IRAD 1112 1970 2009
IRAD (public & domestic) Cameroon

TIB 1 1986 2009

5 Cassava  
(2 varieties) 8017 1980 2009

Jointly held by:
– IRAD (public & domestic)
– State Enterprise for Cotton Development  
  (SODECOTON) (public & domestic)

Cameroon

8034 1980 2009

Jointly held by:
– IRAD (public & domestic)
– SODECOTON (public & domestic) 
– CIRAD (public & foreign)

Cameroon 
& France
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No. Crop Variety 

Year of  
Develop-
ment

Date of Appli-
cation for PVP 
Certificate

PVP  
Certificate 
holder

Status of PVP Certificate Holder 
(Public/Private/ Domestic/Foreign)

Country of the 
Right Holder

6 Cotton
(11 varieties) 

IRMA L457 1996 2008
IRAD (public & domestic) Cameroon

IRMA L484 1996 2008

FK 95 BG2 2008 Jointly held by: 
– Environment and Agricultural Research Institute 

(INERA) (public & domestic)
– Cotton Interprofessional Association of Burkina
   Faso (AICB) (parastatal & domestic) 
–  Monsanto (private & foreign) 

FK 94 BG2 2008 Burkina Faso 
& US

FK 290 2007

Jointly held by:
–  Public Institute for Agricultural Research of Togo  
  (ITRA) (public & domestic) 
–  CIRAD (public & foreign)

Togo & France

CNRA-COT-1 2010
National Center for Agricultural Research (CNRA)
(public & domestic) Cote d’IvoireCNRA-COT-2 2010

CNRA-COT-3 2010

STAM 279 A 2006
 ITRA (public & domestic) Togo

IRMA D742 2006

STAM 279-1 2006

Jointly held by: 
– ITRA (public & domestic)
– National Institute for Agricultural Research of Benin
  (INRAB) (public & domestic) 
– CIRAD (public & foreign)

Togo, Benin  
& France

7 Cacao 
(1 variety) CNRA-CAC-1 2010 CNRA (public & domestic) Cote d’Ivoire

8 Chilli pepper 
(2 varieties)

Big Sun 2009 Technisem (private & foreign) France

Jaune  
du Burkina 2006 Tropicasem SA (a private company established under 

the laws of Senegal by Technisem France) Senegal

9 Eggplant 
(1 variety) N'Galam 2009 Technisem (private & foreign) France

10 Onion 
(3 varieties

Gandiol 2011
Technisem (private & foreign) France

Safari 2011

Violet Damani 2006 Tropicasem SA (a private company established under 
the laws of Senegal by Technisem France) Senegal

11 Okra 
(1 variety) Gombo Volta   2006 Tropicasem SA (a private company established under 

the laws of Senegal by Technisem France) Senegal

12 Hevea 
(4 varieties

IRCA 101 2010 Jointly held by:
– Ministry of Scientific Research of Cote d’Ivoire  
  (MESRS) (public & domestic)
– CIRAD (public & foreign)

Cote d’Ivoire
& France

IRCA 109 2010

IRCA 230 2010

IRCA 331 2010

13 Coffee tree
(3 varieties)

H1 11 2010 Jointly held by:
– MESRS (public & domestic)
– CIRAD (public & foreign)

Cote d’Ivoire
& FranceH1 12 2010

H1 13 2010

14 Watermelon 
(1 variety)

Pasteque  
Koalack 2006 Tropicasem SA (a private company established under 

the laws of Senegal by Technisem France) Senegal

15 Tomato 
(1 variety) IRMA D742 2006 Tropicasem SA (a private company established under 

the laws of Senegal by Technisem France) Senegal

16 Turnip
(1 variety) Navet Longo 2006 Tropicasem SA (a private company established under 

the laws of Senegal by Technisem France) Senegal

17 Sorghum 
(2 varieties) CIRAD 406 2010

Jointly held by:
– MESRS (public & domestic)
– CIRAD (public & foreign)

Cote d’Ivoire
& France

CS 54 1985 2009 IRAD (public & domestic) Cameroon
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LAPSED PVP CERTIFICATES FOR NON-PAYMENT OF ANNUAL FEE
Source: OAPI

No. Crop Variety 

Date of Appli-
cation for PVP 
Certificate

PVP Certificate 
holder

Status of PVP Certificate Holder 
(Public/Private/ Domestic/Foreign)

Country of the 
Right Holder

1 Cotton
(11 varieties)

FK 37 2007 INERA (public & domestic)
Burkina Faso  
& USFK 96 BG2 2008

Jointly held by: – INERA (public & domestic) 
– AICB (parastatal & domestic) 
– Monsanto (private & foreign) 

IRMA A 1239 2006
Jointly held by: – ITRA (public & domestic) 

– CIRAD (public & foreign) Togo & FranceIRMA D742 2006

IRMA A 1239 2006

IRMA D742 2006 ITRA (public & domestic) Togo

STAM 42 2009 Jointly held by: – ITRA (public & domestic) 
– CIRAD (public & foreign) Togo & France

NTA 88-6 2009

Institute of Rural Economy of Mali (IER) 
(public & domestic) Mali

NTA 90.5 2009

NTA 93-15 2009

NTA 100L 2009

2 Rice
(16 varieties)

Kayira Malo 2009

IER (public & domestic) Mali

BH2 2009

Gambiaka Suruni 2009

Dunkafa 21 (DKA 21) 2009

Dunkafa 4 (DKA 4) 2009

Dunkafa 11 (DKA 11) 2009

Dunkafa 14 (DKA 14) 2009

Dunkafa 5 (DKA 5) 2009

Dunkafa P 25 2009

Dunkafa P 21 2009

Dunkafa P 22 2009

Dunkafa P 17 2009

Dunkafa M 4 2009

Dunkafa 7 (DKA 7) 2009

Dunkafa 1 (DKA 1) 2009

Dunkafa 15 (DKA 15) 2009

Annex 2
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No. Crop Variety 

Date of Appli-
cation for PVP 
Certificate

PVP Certificate 
holder

Status of PVP Certificate Holder 
(Public/Private/ Domestic/Foreign)

Country of the 
Right Holder

3 Sorghum
(12 varieties)

Niatitiaman 2009

IER (public & domestic) Mali

Jakumbe 2009

Jigi Seme 2009

Grinkan 2009

Seguifa 2009

Tiandougou 2009

Darralken 2009

Zara 2009

Sariaso 11 2010 Jointly held by: – INERA (public & domestic) 
– CIRAD (public & foreign)

Burkina Faso 
& FranceSariaso 14 2010

Sorvato 1 2006
ITRA (public & domestic) Togo

Sorvato 2 2007

4 Corn  
(7 varieties)

Kogoni B 2009

IER (public & domestic) Mali

Sira Djouba 2009

Zanguereni 2009

Sotubaka 2009

Sama 2009

Molobala 2 2009

Tiemantie 2009

5 Cowpea
(6 varieties) 

Gana Shoba 2009

IER (public & domestic) Mali

Gana Shoni 2009

Jemani 2009

Dounanfana 2009

Yere Wolo 2009

Telimani 2009

6 Millet
(7 varieties

Kaba Mouniou 2009

IER (public & domestic) Mali

Sanio Massa 2009

Cinza Sanio Teliman 2009

Toroniou C1 2009

Ciimzana-Sanio 2009

Indiana 05 2009

Sanio-Sabatile 2009

7 Okra  
(2 varieties)

Sabaubougou 2009
IER (public & domestic) Mali

Gombo Keleya 2009

8 Onion  
(2 varieties)

Belami 2009 Technisem (private & foreign) France

Marena 2009 IER (public & domestic) Mali

9 Mexican 
bamboo

Fallopia  
sachalinense

2008 Copwerenergie (private and foreign) Germany

10 Groundnut  
(2 varieties)

Diakandape 2009
IER (public & domestic) Mali

Kaarta Tiga 2009
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APBREBES The Association for Plant Breeding for the Benefit of Society (APBREBES) is a network of 
civil society organizations from developing and industrialized countries. The purpose of APBREBES is to 
promote plant breeding for the benefit of society, fully implementing Farmers‘ Rights to plant genetic 
resources and promoting biodiversity. 
The work of APBREBES is financially supported by the Swiss Agency for Development and Cooperation, 
Salvia Foundation and Misereor. The views expressed in this working paper do not necessarily reflect 
the views of the Swiss Agency for Development and Cooperation and the other supporters.

Association for Plant Breeding for the Benefit of Society (APBREBES) 
Ackersteinstrasse 72 | CH-8049 Zurich | Switzerland | contact@apbrebes.org | www.apbrebes.org

 
BEDE is a non-profit international solidarity organization that has been promoting agricultural bio - 
diversity and food sovereignty since 1994 in Europe and North and West Africa. Its main objectives are: 
- Facilitate the construction of peasant initiatives;
- Document and promote farmer innovations, develop collaborative research methods;
- Inform, raise awareness and network to defend the collective rights of communities over peasant seeds.
BEDE‘s work on the French version of this study is supported by the Agence Française de Développe-
ment (AFD) with the assistance of CCFD-Terre Solidaire and SIDI. The ideas and opinions presented are 
those of the publishing organizations and do not necessarily represent those of the AFD.

Association biodiversite echanges et diffusion d’experiences (BEDE) 47, Place du Millénaire |  
appt 74 | F-34000 Montpellier | France | bede@bede-asso.org | www.bede-asso.org
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THIRD WORLD NETWORK is a research and advocacy organization dedicated to promoting sustainable 
development and the interests of developing countries, with its international secretariat in Malaysia. 

Third World Network 131 Jalan Macalister | 10400 Penang | Malaysia | Phone +604 2266159 |  
Fax +604 2264505 | twn@twnetwork.org | www.twn.my

PUBLIC EYE (formerly the Berne Declaration) is a non-profit, independent Swiss organization with 
around 25,000 members. Public Eye has been campaigning for more equitable relations between 
Switzerland and underprivileged countries for more than 40 years. Among its most important concerns 
are the global safeguarding of human rights, the socially and ecologically responsible conduct of 
business enterprises and the promotion of fair economic relations. 

Public Eye Dienerstrasse 12 | Postfach | 8021 Zurich | Switzerland | Phone +41 (0)44 2 777 999 | 
Fax +41 (0)44 2 777 991 | contact@publiceye.ch | www.publiceye.ch

THE DEVELOPMENT FUND – NORWAY (DF) is an independent non-governmental organization that 
supports small-scale farmers in their fight against hunger and poverty. It supports programmes on 
sustainable agriculture, climate change adaptation and biodiversity in Africa, Asia and Central America. 

The Development Fund Mariboes gate 8 | N-0183 Oslo | Norway | Phone +47 2310 9600 |  
Fax +47 2310 9601 | post@utviklingsfondet.no | www.utviklingsfondet.no

SWISSAID is an international charity working in Africa, Asia and Latin America, dedicated to promoting 
sustainable development through agroecology and advocacy for the disadvantaged.

Swissaid Lorystrasse 6a | Berne | Switzerland | Phone +41 31 350 53 53 | info@swissaid.ch | 
swisssaid.ch



More than 10 years ago the new plant variety protections system  – modelled on UPOV 1991 –  
entered into force in West Africa.  This Working Paper studies how the system has been  
operationalized, the impact and relevance of UPOV 1991 for the region and, in particular, whether 
the promises of UPOV 1991 were ever realized for the 17 countries in the OAPI region.

The results of the investigation are staggering. It points to a dysfunctional PVP system that  
does not fit the socio-economic and agricultural conditions prevailing in the region. While  
benefits have hardly been realized, states are burdened with the costs of implementation.  
This shows, once again, that the top-down approach of exporting legal frameworks  
intended for developed countries to developing countries which have different circumstances,  
is a flawed colonial strategy, with significant costs and missed opportunities for people in  
West Africa.
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